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Introduction 
66 SYSTEM of courts devised to Family Court in the Judicial System,” 


deal with the typical single 
issue required by the system of 
formulating an issue in pleadings, 
reducing the controversy by a series 
of successive formal statements to a 
fact asserted by the one and denied 
by the other, is not adequate to the 
troubles of a family in the complex 
society and manifold, diversified, and 
cemplicated activities of today. Treat- 
ing the family situation as a series of 
single separate controversies may often 
not do justice to the whole or to the 
several separate parts. The several 
parts are likely to be distorted in con- 
sidering them apart from the whole, 
and the whole may be left undeter- 
mined in a series of adjudications of 
the parts.” 
This excerpt from Dean Roscoe 
Pound’s article, “The Place of the 


points up the central issue animating 
the family court concept and the 
Standard Family Court Act itself. 

We are especially indebted to Dean 
Pound for taking precious time out 
of his prodigiously busy schedule to 
prepare the article for the JOURNAL. 
His unparalleled knowledge and schol- 
arship bring a dimension to this con- 
sideration of the family court which 
will have significance for many years 
to come. 

We are indebted also to Judge Paul 
W. Alexander, Ralph P. Bridgman, 
Frederick Ward, Jr., and Tully L. 
McCrea for their contributions, which 
provide an orientation to the whole 
family court idea and to the Act. 

The first Standard Family Court 
Act was created over a period of the 
last several years through the joint 
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efforts of the Standard Act Commit- 
tee appointed by the president of the 
Association and the chairman of its 
Advisory Council of Judges, a special 
committee of the National Council of 
Juvenile Court Judges appointed by 
its president, and representatives of 
the United States Children’s Bureau. 

The membership of the committees 
(listed on pp. 101-102) exemplifies the 
breadth of experience and knowledge 
reflected in the Act. The Act went 
through several draft stages as mem- 
bers of the committees and special 
subcommittees, both individually and 
through working meetings, prepared 
material, made studies, and critically 
reviewed each draft. 

Widespread agreement was reached 
by the committees through this pro- 
cess. The few issues on which there 
were differences are noted in the com- 
mentary. In publishing this Act as a 
guide to those concerned with legisla- 
tion, the Association and its com- 


mittees are fully aware that several 
provisions of the Act will have to be 
adapted to the experience and gov- 





ernmental structure of a particular 
state. As more experience with the 
family court is gained by the states, 
it will be reflected in future revisions 
of the Act. Undoubtedly, as has hap- 
pened with the Standard Juvenile 
Court Act and the Standard Probation 
and Parole Act, additional experience 
with family courts will lead to revi- 
sions and improvements in future edi- 
tions of the Standard Family Court 
Act. 

The July, 1959, JourNat will con- 
tain the new revisions of the Stand- 
ard Juvenile Court Act together with 
articles on the juvenile court by Judge 
Harry L. Eastman, of Ohio; Judge 
William S. Fort, of Oregon; Judge 
Monroe J. Paxman, of Utah; and 
James E. Fain, Executive Editor, Daily 
News, Dayton, Ohio. 

The revised Standard Juvenile 
Court Act and the Standard Family 
Court Act will then provide valuable 
guides for those considering the rela- 
tive merits of these two types of courts 
for their particular community or 
state. 

WILL C. TURNBLADH 
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STANDARD 
FAMILY COURT ACT 


Prepared by the Committee on the 
Standard Family Court Act 
of the 
National Probation and Parole Association 
in cooperation with the 

National Council of Juvenile Court Judges 
and the 

U. S. Children’s Bureau 


Foreword 


Family courts have existed for many 
years. The first family court to have 
jurisdiction in children’s and family 
cases (including, in the latter, not only 
failure to provide but also divorce 
and alimony) was established in 1914 
in Cincinnati as a division of the 
Hamilton County Court of Common 
Pleas. Among such courts today are 
those in eight counties in Ohio and 
six counties in North Carolina, and 
in Portland, Ore., Des Moines, Oma- 
ha, and St. Louis. 

Unlike the juvenile court move- 
ment which for many years has had 
the aid of a model legislative act— 
the Standard Juvenile Court Act—the 
family court movement until now has 
had no such guide. The publication 
of this first edition of a Standard 
Family Court Act is intended to rem- 
edy that condition. 

Within recent years, the demands 
upon the National Probation and 
Parole Association for family court 
consultation have been increasing. We 
hope that this Act will secure approval 
and will help meet the needs of the 
many groups dealing with the difficult 
problems of delinquency and family 
disturbance. 

We do not take the position that the 
Standard Act can or should be adopted 
in every state in exactly the form in 
which it is here presented or without 
serious consideration of the state’s 
history and its current laws and cir- 
cumstances. North Carolina, for ex- 
ample, requested the Association in 
1957 to conduct a statewide study of 
all courts dealing with children’s and 
family problems, and to develop a 
plan for a statewide family court sys- 
tem. The draft of a family court act 
in the report of that survey drew 
heavily upon the preliminary discus- 


sions of the Standard Family Court 
Act committee. 

The committee formulated its rec- 
ommendation as follows: ““We believe 
that all jurisdictions will ultimately 
find that a family court will best serve 
the legal-social problems of children 
and families, and that for many juris- 
dictions the immediate creation of 
such a court is desirable and sound.” 

Since the family court includes both 
family and juvenile jurisdiction, a 
legislature that wishes to establish 
family courts may do so without re- 
vising its juvenile court law simply 
by including in its law those Standard 
Act provisions that relate particularly 
to the family court. These provisions 
are specified in a note on page 105. 

The National Probation and Parole 
Association expresses its appreciation 
of the efforts of the Committee on 
the Standard Family Court Act, whose 
members generously devoted substan- 
tial time to the enormous correspond- 
ence and numerous meetings necessary 
—including the preliminary work of 
its subcommittees and the final work 
of the drafting subcommittee—before 
the Act was completed. The proposed 
Act has the endorsement of the Na- 
tional Council of Juvenile Court 
Judges and the U. S. Children’s 


Bureau. Representatives of these agen- [ 


cies served on the committee and 
worked very closely with the NPPA 
staff and the drafting subcommittee 
at all stages of the work. We trust that 
the Standard Family Court Act will 
contribute to the welfare of troubled 
families and 
legal-social problems. 

Criticisms and suggestions concern- 
ing the Standard Act will be welcomed 
by the Association. 

Wit C. TURNBLADH 


the solution of their 


Con 
Juver 


PAUL \ 
and 
ledo 

C. Wu 
retar 
ices, 

CLARK 
tor, 
Ame 

Leo FE 
Cour 

EMORY 


x 


tor, | 


JOHN ; 
Cour 
A. We 
sota 
sion 
GUNNAI 
Natic 
Chilc 
GEORGE 
Suprt 
RICHAR 
Chilc 
WALTEI 
Colu 
THOMA 
State 
Conn 
RICHAR 
Devel 
versit 
KENNET 
York 


| DoNALD 
Court 


) W ie , 
Director, NPPAP 


Court 









Court 


ts rec- 
relieve 
mately 
t serve 
Lildren 
y juris- 
ion of 
ound.” 
25 both 
ion, a 
tablish 
out re- 
simply 
andard 
cularly 
Visions 
105. 
Parole 
ciation 
ttee on 
, whose 
substan- 
espond- 
ecessary 
vork of 
al work 
—before 
roposed 
the Na- 
Court 
rildren’s 
se agen- 
tee and 
> NPPA 
mmittee 
rust that 
Act will 
troubled 
of their f 











































concern- 
velcomed 









{BLADH 
r, NPPA 























Committee on the Standard 
Juvenile and Family Court Acts 


PauL W. ALEXANDER, Judge, Juvenile 
and Domestic Relations Court, To- 
ledo 

C. WiLson ANDERSON, Executive Sec- 
retary, Family and Children’s Serv- 
ices, Minneapolis 

CLARK W. BLAcKBuURN, General Direc- 
tor, Family Service Association of 
America 

Leo B. BLessinc, Judge, Juvenile 
Court, New Orleans 

Emory A. BROWNELL, Executive Direc- 
tor, National Legal Aid Association 

Joun J. CONNELLY, Judge, Juvenile 
Court, Boston 

A. WuitTierR Day, Chairman, Minne- 


sota Youth Conservation Commis- 
sion 


GuUNNAR Dyswap, Executive Director, 
National Association for Retarded 
Children 


GrorGE Epwarps, Justice, Michigan 
Supreme Court 


RicHARD J. Foster, formerly Judge, 
Children’s Court, Greenville, S.C. 


WALTER GELLHORN, Professor of Law, 
Columbia University 


Tuomas D. GiLL, Presiding Judge, 
State Juvenile Court, Hartford, 
Conn. 


RicHARD D. GREENE, Associate, Youth 
Development Center, Syracuse Uni- 
versity 

KENNETH D. JonNnson, Dean, New 
York School of Social Work 


DonaLtpD E. Lone, Judge, Circuit 


Court, Portland, Ore. 


| Witt1am G. Lone, Judge, Superior 


Court, Seattle 





101 


WILLIAM B. McKesson, District At- 
torney, Los Angeles 

James H. Montcomery, Jr., formerly 
Judge, Juvenile and Domestic Re- 
lations Court, Richmond 

Harotp R. Muniz, Deputy Chief Pro- 
bation Officer, Los Angeles County 
Probation Department 

JUsTINE WIsE POLiER, Judge, Domestic 
Relations Court, New York City 

WILLIAM F. Proetz, Chief of Police, 
Department of Public Safety, St. 
Paul 

Gustav L. ScHRAMM, Judge, Juvenile 
Court, Pittsburgh 

Louis J. SHarp, Chief, Division of 
Probation, Administrative Office of 
United States Courts, Washington, 
D.C. 

EpGAR SILVERMAN, Associate Director 
of Social Work, Juvenile Court, 
Washington, D.C. 

RicHArD T. SmitTH, Director, New 
Hampshire Department of Proba- 
tion 

HEMAN G. Stark, Director, California 
Youth Authority 

Joun B. Waite, Ann Arbor, Mich. 

W. W. Woo rok, Judge, Juvenile 

Court, Atlanta 


National Council of Juvenile 
Court Judges 

Henry A. RIeEDERER, Judge, Circuit 
Court, Kansas City, Mo. (Chair- 
man) 

WALTER S. CRrIiswELL, formerly Judge, 
Juvenile Court, Jacksonville 

DonaLp Lone (above) 

James H. MontTcoMery (above) 

DoroTHy YOUNG, Judge, 


; Juvenile 
Court, Tulsa, Okla. 


Department of Health, 

Education, and Welfare 
Social Security Administration 

Children’s Bureau 
WILLIAM H. SHERIDAN, Chief, Techni- 

cal Aid Branch, Division of Juvenile 
Delinquency Service, assisted by 
EpGAR W. BREWER, Miss HARRIET 
GoLpBERG, Mrs. ALiceE Hyatt, and 
JosepH Meyers and NATHAN SPIL- 
LER of the Office of General Counsel 
of the Department. 


NPPA Staff 


Sor. Rustin, Counsel 
Witt C. TurNnBLApDH, Director 


STANDARD FAMILY CourT ACT 


Committee on Law, NPPA Board 


of Trustees 
G. How.anp SHAw, Washington, D.C. 
(Chairman) 


SANFORD BaTEs, Consultant in Admin. 
istration, Pennington, N.J. 

Guy J. D’AnTonio, Lawyer, New Or. 
leans 


WILLIAM DEAN EmpsrEE, Lawyer, New 
York City 


PauL REARDON, Chief Justice, Supe. 
rior Court of Massachusetts, Boston 


Mrs. CAROLINE K. Simon, Secretary 
of State, New York 


| 








SECTI 


SECTI 


SECTI 


ARTI 


SECTI 


SECTIC 





A Board 


ton, D.C, 
n Admin. 


New Or. 


yyer, New| 


ice, Supe: 
ts, Boston 


Secretary | 









SECTION 


SECTION 8. 
9. 

10. 

i. 


SECTION 12. 
13. 
14, 
15. 


CONTENTS 

ARTICLE I. ESTABLISHMENT; PERSONNEL 

PAGE 
Construction and Purpose of Act -.......:........0....cscscecssssasseresss 105 
I i a aa dla gla laluaiade 106 
Pn i bocca cicac cies aaiovoaniniiannedcenahowitn 109 
a sda cceanininsnhenesnnsiiecsionabiniesbemienniacion 109 
Meme Wik Wmmnniy Goce Pema i sissies ha sniscsccccessectnverscins 110 
Appointment, Tenure, and Duties of Employees .................. 111 
Appoimtment of Reherees; Totes nn... c0nsisssssscccnssveseseees 114 

ArTICLE II. JURISDICTION 
Feemhembctiems Citicivems, BRR s aan scsnsscsenscoccscnssssviopetens 116 
Se i I iscsi istendseesstnarscdisosians 118 
PI OE NI ainsi cscs skasscssscncansonseenansenens 119 
NE I ce esac aati eeccicetatiegocnptachcinonbcagedite 119 
ArticLe III. Initiation or CAsEs 

Complaint; Investigation; Petition ..................ccccseceeeeeeees 123 
I Tie I I aici cscsiccncsesinnsicssnevsvasesnnssnraveceais 125 
Summons; Notice; Custody of Child ..........0.0..cccceceseseseneeeseee 127 
Failure to Answer Summons; Warrants .........................000005 128 


ArticLE IV. Custopy, DETENTION, AND SHELTER OF CHILDREN 


SECTION 16. 
17. 
18. 


SECTION 19. 
20. 
2 
22. 


Taking Children into Custody; Release; Notice .................. 129 
Detention; Shelter; Release; Notice ..........0....ccccceeeeeceseeeeees 131 
MGR ORIUION AGRINRICR oiiciciscscisdsscseccsstaycecsscecscconspaveoncdcscaedeusscoeassoanee 135 


ARTICLE V. PROCEDURE AND DECREE 


Procedure in Children’s Cases .................ccccccccsscccesssccecesccecesecs 137 
Proce uae: Sra Alt Gases iaisicscsscscccsekcsccsccsicdecsseiseceossoccasssceassoee 141 
Additional Remedies Not Pleaded ..................cccccccccccccceeseceeees 142 


103 


STANDARD FAMILY CourT ACT 


SECTION 23. Investigation Prior to Disposition 
24. Decree 
25. Adjudication of Child Noncriminal 
26. Modification of Decree; Rehearing 
27. Support of Child Committed for Study or Care 
28. 


ARTICLE VI. GENERAL PROVISIONS 


SECTION 29. Contempt of Court 

30. Court Sessions; Quarters 

$1. Court and Witness Fees 
Expenses 

33. Records; Forms; Publication 
Cooperation 

35. Laws Repealed 

36. Constitutionality 

37. Citation of Act 

38. Time of Taking Effect 


APPENDIX Diode! Cionstittaonal PHOVISION: ~.......6.2.660s00.c.5cc0soceeseessonsertaces 


1 
2 
3 
4 
5 
6 
7 
8 
9 
0 





AN ACT 
TO ESTABLISH A FAMILY COURT, PRESCRIBING ITS 
JURISDICTION, POWERS, AND DUTIES, AND 
REGULATING PROCEDURE THEREIN 


Be it enacted by 


ARTICLE I. 


+: t. 


1 
2 
3 
4 
5 
6 
7 
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— 


given him. 


Note: If this Act is being used to draft a 

family court law without completely revising 

the state’s juvenile court law or juvenile 

detention provisions, only the following sec- 

tions need be incorporated: 

§ 1—Construction and Purpose of Act 

§ 2—Definitions 

§ 3—Family Court Division 

§ 4—Family Court Districts 

§ 5—Board of Family Court Judges 

§ 6—Appointment, Tenure, and Duties of 
Employees 

§ 7—Appointment of Referees; Duties 

§ 8—Jurisdiction: Children, Minors 


ESTABLISHMENT; PERSONNEL 


CONSTRUCTION AND PURPOSE OF ACT 


This Act shall be liberally construed to the end that families 
whose unity or well-being is threatened shall be assisted and pro- 
tected, and restored if possible as secure units of law-abiding 
members; and that each child coming within the jurisdiction of 
the court shall receive, preferably in his own home, the care, 
guidance, and control that will conduce to his welfare and the 
best interests of the state, and that when he is removed from the 
control of his parents the court shall secure for him care as 
nearly as possible equivalent to that which they should have 


§11—Jurisdiction: Adults 

§12— (Subdivision 3) Investigation 

§20—Procedure in Adult Cases 

§22—Physical or Mental Examination and 
Treatment 

§23—Investigation Prior to Disposition 

§30—Court Sessions; Quarters 

§32—Expenses 

§33—Records; Forms; Publication 

§35—Laws Repealed 

§36—Constitutionality 

§37—Citation of Act 

§38—Time of Taking Effect 
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The well-established fundamental 
purpose of courts dealing with chil- 
dren is to protect them and restore 
them to society as law-abiding future 
citizens. The raison d’étre of the court 
dealing with family problems is, in 
addition, to protect the family and 
restore it to society as a permanent, 
law-abiding unit, the basic unit of our 
society. Just as a child in conflict with 
the law needs help, so do members 
of a family in conflict with one an- 
other need help. 

The purpose of a family court act 
is to protect and safeguard family 
life in general and family units in par- 
ticular by affording to family members 
all possible help in resolving their 
justiciable problems and conflicts aris- 
ing from their interpersonal relation- 
ships, in a single court, with one 
specially qualified staff under one 
leadership, with a common philosophy 
and purpose, working as a unit, with 
one set of family records, all in one 
place, under the direction of one or 
more specially qualified judges. 

The following principles should 
govern the practices and policies of 
the court: 

1. At no time should the judicatory 
nature of the family court be disre- 
garded. The family court deals with 
justiciable issues and is governed by 
the same rules of evidence, procedure, 
and due process that exist for other 


§ 2. DEFINITIONS 


1 
2 
3 
4 
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COMMENT ON SECTION 1] 







divisions of the court of which it is 
a part. 

2. The traditional adversary pro- 
cedures of the law for resolving intra- 
familial conflicts tend to fan the flames 
and intensify hostilities between mem- 
bers of the family. They should be 
replaced as far as possible by the con- 
ference type of procedure used for 
fact-finding and the nonadversary dis- 
position of issues. 

3. It is better for all concerned to 
compose differences and resolve con- 
flicts when possible than to engage 
in pitched battles in the courtroom. 
The family court should apply the law 
and exercise its powers, express and 
implied, in such a way as to serve the 
best interests of the family unit, con- 
serving the marriage if possible. 

4. Persons involved in family litiga- 
tion or proceedings generally need aid 
of various kinds in addition to that 
rendered by the purely judgmental 
processes and operations of the law. 

5. Persons seeking relief of their 
marital and family troubles by re- 
course to lawyers and courts, for litiga- 


tion or otherwise, should not be de- | 


nied appropriate help or be turned 
away. But it is proper and desirable 
for the lawyers and the courts to refer 
such persons to other agencies when 
it is clear that the type of help in- 
dicated can be given better by other 
agencies. 


When used in this Act, unless the context otherwise requires: | 

(a) “Court” means the family court or a district family 
court, according to its context. ; 
(b) “Judge” means judge of the family court. 
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5 (c) “Presiding judge” means the judge so chosen, as pro- 
6 vided by Section 5. 

7 (d) “Board” means the board of family court judges. 

8 (e) “Child” means a person less than eighteen years of age. 
9 (£) “Minor” means a person less than twenty-one years 
10 of age. 

11 (g) “Adult” means a person twenty-one years of age or 
12 older. 

13 (h) “Detention” means the temporary care of children who 
14 require secure custody for their own or the community’s pro- 
15 tection in physically restricting facilities pending court disposi- 
16 tion. 

17 (i) “Shelter” means the temporary care of children in physi- 
18 cally unrestricting facilities pending court disposition. 

19 (j) “Legal custody” means the relationship created by the 
20 court’s decree which imposes on the custodian the responsibility 
21 of physical possession of the child and the duty to protect, train, 
22 and discipline him and to provide him with food, shelter, educa- 
23 tion, and ordinary medical care, all subject to residual parental 
24 rights and responsibilities and the rights and responsibilities of 
25 the guardian of the person. 

26 (k) The singular includes the plural, the plural the singu- 
27 lar, and the masculine the feminine, when consistent with the 
28 intent of this Act. 


COMMENT ON SECTION 2 


“Less than eighteen” has been the 
standard of juvenile age jurisdiction 
since the first publication of juvenile 
court standards by NPPA and the 
U.S. Children’s Bureau, and it has 
been used in every revision of the 
Standard Juvenile Court Act. Over the 
years more and more states have 
adopted this age level, until now only 
a few have a lower age jurisdiction. 
Experience has amply demonstrated 
the ability of juvenile courts to deal 
successfully with this age level of 
jurisdiction. 

The definitions of “detention” and 
“shelter” underlie the provisions cal- 





culated to control detention of chil- 
dren. See Article IV. 

The definition of “legal custody” is 
intended to clarify the respective re- 
sponsibilities of custodians, guardians, 
and parents when a decree changes a 
child’s status. See Section 24. 

Legal custody represents only one 
aspect of the total parent-child rela- 
tionship which should be considered 
and dealt with by the court. Other 
parts are dealt with in guardianship 
of the person and there still remain 
residual parental rights.‘ Guardianship 
of the person” and “residual parental 
rights” also should be defined in the 
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state statutes. Since they are closely 
related to legal custody, and the family 
court under this Act is given jurisdic- 
tion over the appointment of a 
guardian of the person, these terms 
should be defined in a family court 
act if they are not defined in the 
state statutes. 


The Children’s Bureau recommends 
the following definition of guardian- 
ship: 


“Guardianship of the person of a minor” 
means the duty and authority to make im- 
portant decisions in matters having a per- 
manent effect on the life and development 
of the minor and to be concerned about 
his general welfare. It shall include but 
shall not necessarily be limited in either 
number or kind to: 


1. the authority to consent to marriage, 
to enlistment in the armed forces of the 
United States, or to major medical, psy- 
chiatric, and surgical treatment; to rep- 
resent the minor in legal actions; to make 
other decisions concerning the minor of 
substantial legal significance; 


2. the authority and duty of reasonable 
visitation, except to the extent that such 
right of visitation has been limited by 
court order; 


3. the rights and responsibilities of legal 
custody when guardianship of the person 
is exercised by the natural or adoptive 
parent, except where legal custody has 
been vested in another individual, agency, 
or institution; 


4. the authority to consent to the adop- 
tion of the child and to make any other 
decision concerning him which his par- 
ents could make, when the rights of his 
parents, or only living parent, have been 
terminated as provided for in [statutes 
governing termination of parent-child re- 
lationship]. 


(See “Guardianship, a Way of Ful- 
filling Public Responsibility for Chil- 
dren,” U.S. Children’s Bureau Publi- 
cation No. 330, 1949.) 

The Children’s Bureau recommends 
the following definition of residual 
parental rights: 

“Residual parental rights and responsi- 
bilities” means those rights and responsi- 
bilities remaining with the parent after 
the transfer of legal custody or guardian- 
ship of the person, including, but not 
necessarily limited to, the right to reason- 
able visitation, consent to adoption, the 
right to determine the child’s religious 
afhliation, and the responsibility for sup- 
port. 

The Children’s Bureau would pre- 
fer to include the following definitions 
in the Act: 


“‘Commit’ means to transfer legal 
custody. 

“*Probation’ is a legal status created 
by court order following adjudication 
in a case involving a violation of law 
whereby a minor is permitted to re- 
main in his home subject to supervis- 
ion by the court or an agency desig- 
nated by the court and subject to re- 
turn to the court for violation of 
probation at any time during the 
period of probation. 

“*Protective supervision’ is a legal 
Status created by court order in pro- 
ceedings not involving violations of 
law but where the legal custody of 
the child is subject to change, whereby 
the child is permitted to remain in his 
home under the supervision of the 
court or an agency designated by the 
court and subject to return to the 
court during the period of protective 
supervision.” 








































SCOMNAUAWNE 


wide 
gene 
man 
havi: 
the s 
tion. 
a hi 
eithe 
speci 


Wm ROW Ne 


3 
the ce 
the h 
which 







bf Ful- 
r Chil- 
Publi- 


hmends 
esidual 


esponsi- 
esponsi- 
nt after 
uardian- 
but not 
» reason- 
ion, the 
religious 
for sup- 


uld pre- 
finitions 


er legal 


, created 
dication 
2 of law 
d to re- 
supervis- 
ty desig- 
ct to re- 
ation of 
‘ing the 


; a legal 
- in pro- 
tions of 
stody of 
whereby 
iin in his 
1 of the 
d by the 
n to the 
rotective 





Oo OaNAW AR WN 


10 


STANDARD FAMILY CourT AcT 


§ 3. FAmiILy Court DIVISION 


The family court shall be a division of {the highest court of 
general trial jurisdiction}. The state shall be divided into...... 
family court districts, for each of which a judge or judges shall 
be chosen as provided in Section { }.' In each county a family 
court shall be held at the courthouse or other duly designated 
place by the the judge or judges of the family court district. The 
family court judge shall hold sessions in each county at times 
directed by the presiding judge of the family court, except that 
he may, at his discretion, hold court in any county within the 
district at any time required by the urgency of a case. The presid- 
ing judge may temporarily assign a family court judge to preside 
in another district when the urgency of one or more cases re- 
quires him to do so. 

In any case in which it has jurisdiction, the court shall 
exercise general equity powers as authorized by law. 


COMMENT ON SECTION 3 


The family court should be a state- 
wide division of the highest court of 
general trial jurisdiction, thus com- 
manding community prestige and 
having the necessary stature to obtain 
the services necessary for its full opera- 
tion. Its judicial work is necessarily ot 
a high order, and it should not be 
either a so-called “inferior” court or a 
specialized court, either of which 


would suffer the inherent limitations 
of inferior or special courts. The fam- 
ily court requires the full jurisdic- 
tion of the general trial court. 
Although the family court should 
be placed within the existing court 
organization, it should be a separate 
division within the court structure at 
the level of and a part of the highest 
court of general trial jurisdiction. 


§ 4. Famity Court DIsTRICTs 


follows: 


Wm ew Ne 


{Etc.} 


The reference should be to the section of 
the code providing for selection of judges of 
the highest court of general trial jurisdiction, 
which section should be amended to conform 


The family court districts of the state shall be constituted as 


District 1 shall be composed of the following counties: ... . 
District 2 shall be composed of the following counties: ... . 


to the new provisions and to provide that if 
judges are elected, the family court judges 
should be designated as such on the ballot. 
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COMMENT ON SECTION 4 


The family court should be state- 
wide and uniform; if it and its re- 
sources are to be properly developed, 
its establishment cannot be left en- 
tirely to local option. On the other 
hand, the legislature in a particular 
state may feel that, in view of the 
perhaps limited development of auxil- 
iary services, the court should not be 
established statewide at once. In that 
case some form of limited district 
option can be authorized. 

In 1957 the National Probation and 
Parole Association conducted a family 
court survey for North Carolina. The 
report (A System of Family Courts 
for North Carolina) included a draft 
family court bill that was based on 
the concepts of the present draft, as 
reflected in a Standard Family Court 
Act Committee report. After setting 
forth a district plan as in this section, 


§ 5. 
1 
2 
3 
4 
5 
6 
7 presiding judge. 
8 
9 
10 


that draft provided as follows: ‘“With- 
in ninety days after being notified 
by the family court services commis- 
sion that it is in a position to 
provide court services in one or more 
of districts 3, 6, 9, 15, and 18, the 
governor shall appoint a judge for 
each family court district so certified 
to serve until the next general elec- 
tion, when a judge of such district 
shall be elected in like manner as is 
provided for judges of the superior 
court, and they shall hold their offices 
for eight years. The council of family 
court judges and the family court 
services commission shall advise the 
governor and the General Assembly 
when, in their opinion, the provisions 
of the family court act should be 
made applicable to additional dis- 
tricts.” 


BOARD OF FAMILY COURT JUDGES 


A Board of Family Court Judges which shall consist of all 
the family court judges is hereby created. The Board shall annu- 
ally elect from among its members a chairman who shall serve 
as presiding judge of the family court and as chairman of the 
Board. The Board shall meet at stated times tc be fixed by it but 
not less often than once every six months, and on call of the 


The Board shall establish general policies for the conduct 
of the family court, shall submit its annual budget to the legisla- 
ture, and shall promulgate uniform rules and forms governing 


11 procedure and practices of the Court. It shall publish an annual 
12 report of the work of the family court, which shall include statis- 
13 tical and other data on the court’s work and services and research 


studies it may make of the problems of families and children 


15 dealt with by it, and any recommendations for legislation. 
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COMMENT ON SECTION 5 


The court must have sufficient 
status to command the necessary auxil- 
iary services; hence it is placed within 
the court of general jurisdiction. But 
this arrangement may limit rather 
than expand those services; hence the 
family court should have substantial 
autonomy. Administrative supervision 
should be lodged in the family court 
division, not in the general adminis- 
trative supervision of the court of 
general jurisdiction. The division 
should fix its own budget. The presid- 
ing judge of the division should be 
the main link with the administration 
of the other divisions of the court of 
general jurisdiction. 

The appropriate section in the code 
dealing with the organization of the 
judiciary of the general court should 
be examined in the light of these 
duties. It may be necessary to amend 
that section with respect to the family 
court division’s authority to deter- 
mine its own budget and promulgate 
its own rules. In some states a statute 
or the constitution may make it neces- 


sary for proposed rules to be reviewed 
by the supreme court or the chief 
justice. 

Since the family court is a division 
of the court of general jurisdiction, 
certain administrative supervision 
should be retained by the senior judge 
or administrative authority of the 
overall court. Where a chief justice 
exercises overall supervision of divi- 
sions of the trial court, the family 
court should similarly be subject to 
such supervision, and this section of 
the state’s statute should carry such an 
additional provision. 

An annual report serves several 
constructive purposes for the court 
and for its relationships with the 
community at large as well as with 
particular groups, especially the legis- 
lature. A properly documented report 
supports budgetary requests, enhances 
the court’s public relations, provides 
essential records and statistical data 
for the court’s own information, and 
encourages an attitude of critical self- 
examination. 


§ 6. APPOINTMENT, TENURE, AND DUTIES OF EMPLOYEES 


1 

2 

5 

4 

5 

6 

7 

8 court services; 
9 

10 in court services; 
11 


1. Subject to the approval of the Board, the presiding judge 
shall appoint a chief administrative and executive officer for the 
Board, who shall have the title of director of the family court. 
Under the general supervision of the presiding judge, within the 
policies established by the Board, the director shall: 

(a) prepare an annual budget for the court; 

(b) formulate procedures governing the administration of 


(c) make recommendations to the Board for improvement 


(d) with the approval of the presiding judge, appoint super- 
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visory, consultant, and necessary clerical personnel to perform 
the duties assigned to the Board and the director; 

(e) collect necessary statistics and prepare an annual re- 
port of the work of the court; 

(f) provide supervision and consultation to the district 
staffs regarding the administration of court services, recruitment 
of personnel, in-service training, and fiscal management; 

(g) perform such other duties as the presiding judge shall 
specify. 

2. For each family court district the {state director of the 
family court, subject to the approval of the senior judge of the 
district; or, the judge or judges of the family court district, sub- 


‘ject to approval by the Board} shall appoint a chief administrative 


officer, hereinafter referred to as the district director of the 
family court. {The district director, with the approval of the 
judge; or, the judge or senior judge where there is more than 
one} shall appoint a sufficient number of assistants and other 
employees, and may appoint physicians, psychologists, and psy- 
chiatrists, to carry on the professional, clerical, and other work 
of the court. Under the general supervision of the judge or the 
senior judge, and within procedures formulated by the state 
director, the district director shall: 

(a) direct the work of the district staff in carrying out the 
provisions of this Act; 

(b) serve as district administrative officer for the court in 
such matters as personnel, office management, and in-service 
training; 

(c) make recommendations to the judge or senior judge 
and to the state director for improvement of court services; 

(d) collect statistics and furnish reports as requested by the 
state director; 

(e) perform such other duties as the judge or senior judge 
shall specify. 

3. All employees shall be selected, appointed, and promoted 
through [a system of competitive examination based upon merit 
and qualifications as fixed by the Board; or, a state merit system}. 

4, No member of the staff may be discharged except for 
cause and after a hearing before the appointing authority. An 
employee may be suspended pending such hearing. Discharge 
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51 of employees appointed by the director shall be subject to ap- 
52 proval by the judge; discharge of employees appointed by the 
53 judge shall be subject to approval of the Board. 

54 5. The compensation and expenses of all employees shall be 
55 paid by the {state treasurer} upon the warrant of the {state audi- 
56 tor}, which shall issue when certified by the judge. 


COMMENT ON SECTION 6 


The section provides for staff for 
the Board and, in subdivision 2, staff 
for each family court district. The 
alternatives suggested in subdivision 2 
for appointment of district directors 
differ as to the respective roles of the 
director of the family court, the dis- 
trict judges, and the state Board. The 
committee did not prefer one over 
the other. The Children’s Bureau pre- 
fers the first of the two plans—district 
director to be appointed by the state 
director of the family court, subject to 
the approval of the senior judge of 
the district. Alternatives are also sug- 
gested for appointment of other dis- 
trict staff. The Children’s Bureau and 
the NPPA prefer the first of the two 
alternatives. The National Council of 
Juvenile Court Judges prefers the 
alternative plan to be stated in the 
statute, so that some variation in prac- 
tice could occur, depending on the 
preferences or circumstances in a dis- 
trict. 

Although most juvenile court laws 
specify the appointment of a “chief 
probation officer,” the term “director” 
is also used; it seems preferable and 
is used in this section. In courts with 
a large proportion of professional 
personnel the term “counselor” is 
preferred to “probation officer”; the 
word “assistants” (line 28) leaves the 
section open as to the term to be 
used for probation personnel, per- 
mitting each court to adopt a title 
that seems most appropriate. 





A marital counseling service is 
needed in every community. This sec- 
tion authorizes appointment of mari- 
tal counselors but does not insist that 
the service be located principally in 
the court. The court should support 
the idea of a community clinic outside 
of the court through suitable referrals 
to private agencies. If the history of 
the marital counseling clinics follows 
that of the child guidance clinics, 
many of them will be created within 
a court setting and will be transferred 
later to a status independent of the 
court. 

The Children’s Bureau believes a 
marital counseling service should be 
placed in an agency other than the 
court. It states: “Marital counseling 
is not related to the judicial function, 
nor is it used in the adjudicating 
process. Such counseling should be 
available to people prior to marriage, 
during marriage, as well as after di- 
vorce.” For a more complete delinea- 
tion of the Children’s Bureau _posi- 
tion, see the article on “The Family 
Court,” March-April, 1957 issue of 
Children. 

Under proper conditions the com- 
petitive examination has proved to be 
invaluable in establishing the court 
as a specialized agency whose staff 
must have a high degree of training, 
skill, and character, and freedom from 
interference by partisan politics. 


Where the existing civil service sys- 
tem accords with the stated criteria, 
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the statute should refer, in subdivi- 
sion 3, to the civil service or public 
personnel system. In subdivision 3 the 
National Council of Juvenile Court 
Judges would prefer that the question 
of a merit system be determined by 
the Board. It would change “shall” in 
line 45 to “may”; it would deal with 
the bracketed material by clearly 
establishing that the decision on the 
form of the merit system would be 
the Board’s; or it would eliminate the 
subdivision, so that, if a general merit 
system existed, it would apply to the 
court, but if it did not exist, the 
question would be decided by the 
Board. 

The last paragraph of the section is 
added to establish that the appoint- 
ment of staff to the extent considered 
necessary by the judge obligates the 
state fiscal authorities to appropriate 
the necessary funds. The number of 
appointments and the levels of sala- 
ries should be determined by the judi- 
ciary as an independent branch of 
the government, not subject to veto by 
the legislature or fiscal authority. On 
this point see “Half Justice,” by Will 
C. Turnbladh (NPPA JourNAL, Octo- 
ber, 1956), and the following cases 
(among others): Lockwood v. Board 
of Supervisors of Maricopa County, 80 
Ariz. 311, 297 P. 2d 356; Noble Coun- 
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ty Council v. State ex rel. Fifer, 234 
Ind. 172, 125 N.E. 2d 709; Cappozzoli 
v. Wagner, 208 Misc. 328, 144 N.Y.S. 
2d 404. 

The Children’s Bureau, on the 
other hand, while believing that the 
court should have certain authority 
with respect to appointment of per- 
sonnel and setting salaries, believes 
that the judiciary, as an independent 
branch of government, should first 
be subject to the usual budgetary 
procedures of the controlling fiscal 
body—state or local. It says: “This is 
more consistent with sound principles 
of public administration and does not 
impair or destroy the court’s inherent 
powers. Should the fiscal body arbi- 
trarily fail to provide or approve an 
adequate budget, the court, falling 
back on the constitutional, inherent 
powers which it possesses under state 
law, would be able to require the 
fulfillment of its reasonable needs for 
the efficient administration of justice. 
This position is judicially supported, 
for example, in Leahey v. Farrell, 362 
Pa. 52, 66 A. 2d 577 (1949).” 

In one or two states the statutes 
provide that the number of counselors 
appointed shall relate to caseload. 
Such a provision is not approved. 
Caseload figures alone are not an ade- 
quate guide. 


§ 7. APPOINTMENT OF REFEREES; DUTIES 


The judge, or senior judge if there is more than one, may 
appoint suitable persons trained in the law, to act as referees, who 
shall hold office during the pleasure of the judge. The judge may 
direct that any case, or all cases of a class or within a district to 
be designated by him, shall be heard in the first instance by a 
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referee shall transmit promptly to the judge all papers relating 
to the case, together with his findings and recommendations in 


Written notice of the referee’s findings and recommendations 
shall be given to the parent, guardian, or custodian of any child 
whose case has been heard by a referee, or to all parties in a 
family case. A hearing by the judge shall be allowed if any of 
them files with the court a request for review, provided that the 
request is filed within three days after the referee’s written 
notice. If a hearing de novo is not requested by any party or 
ordered by the court, the hearing shall be upon the same evidence 
heard by the referee, provided that new evidence may be ad- 
mitted in the discretion of the judge. If a hearing before the 
judge is not requested or the right to the review is waived, the 
findings and recommendations of the referee, when confirmed by 
an order of the judge, shall become the decree of the court. 
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COMMENT ON SECTION 7 


spected. The written notice is re- 
quired in order to assure the parties 
of the adequacy of the hearing and 
of their rights. Without this and other 
provisions clearly establishing due 
process of law, the court rightly be- 
comes an object of criticism for its 
disregard of the rights of individuals 
before it. 


Several members of the committee 
opposed the provision for referees, 
stressing the values of a good intake 
department in screening and pre- 
paring cases, and the need to have 
a sufficient number of judges for all 
judicial hearings. 


The National Council of Juvenile 
Court Judges has a committee that is 
studying the question of the use of 
referees in juvenile and family courts. 
It is considering, among other aspects, 
whether use of referees is a proper 
way of supplying needed additional 
judicial manpower. 
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ARTICLE II. JURISDICTION 


§ 8. JURISDICTION: CHILDREN, MINORS 


Except as otherwise provided herein, the court shall have 
exclusive original jurisdiction in proceedings: 

1. Concerning any child who is alleged to have violated or 
attempted to violate any federal, state, or local law or municipal 
ordinance, regardless of where the violation occurred; or any 
minor alleged to have violated or attempted to violate any 
federal, state, or local law or municipal ordinance prior to hav- 
ing become eighteen years of age. Such minor shall be dealt with 
under the provisions of this Act relating to children. Jurisdic- 
tion may be taken by the court of the district where the minor 
is living or found, or in which the offense is alleged to have 
occurred. 

2. Concerning any child living or found within the district 

(a) who is neglected as to proper or necessary support, 
or education as required by law, or as to medical or other care 
necessary for his well-being, or who is abandoned by his parent 
or other custodian; or 

(b) whose environment is injurious to his welfare, or whose 
behavior is injurious to his own or others’ welfare; or 
(c) who is beyond the control of his parent or other cus- 


todian. 


3. To determine the custody of any child or appoint a | 
with th 


guardian of the person of any child. 

4, For the adoption of a person of any age. 

5. To terminate the legal parent-child relationship. 

6. For judicial consent to the marriage, employment, or en- 
listment of a child, when such consent is required by law. 


7. For the treatment or commitment of a mentally defec- | 


tive or mentally ill minor. 
8. Under the Interstate Compact for Juveniles. 


COMMENT ON SECTION 8 


Subdivisions 1 and 2 describe chil- However, as in the 1949 and 1943 


dren defined as delinquent and ne- editions of the Standard Juvenile f 


glected in most juvenile court laws. Court Act, these subdivisions avoid 
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using the terms “delinquency” and 
“neglect”; about one-third of the 
states similarly avoid them. The 
court’s jurisdiction is not less definite 
than it was under the older form. The 
present form accords with the philos- 
ophy that, in dealing with the child 
as an individual, classifying or label- 
ing him is always unnecessary, some- 
times impracticable, and often harm- 
ful. 

Several members of the committee 
preferred the use of “delinquency” 
and “neglect” as labels or pointed to 
cautions that must be exercised by 
a court in which (as in the Standard 
Act) these categories are not identified. 
They maintain that use of the labels 
clarifies the basis on which the court 
is moving into the life of a child and 
his family; that a parent wants to 
know specifically whether the child is 
before the court for delinquency or 
neglect; and that consequently what is 
perhaps the most persuasive social 
reason for the elimination of cate- 
gories—namely, the promotion of bet- 
ter court-client relations—disappears. 

Neither the usage adopted in this 
draft nor the use of the ‘“‘delinquency” 
and “neglect” labels properly classifies 
those children who are more at war 


» with themselves than with the com- 


munity—children who come within 
subdivision 2b and 2c of this section. 
No term for this group is in general 


, use. Those who preferred the use of 


the delinquency-neglect labels did not 
wish to have these children catego- 
rized as delinquents. 

This Act, like the 1949 Standard 
Juvenile Court Act, does not give the 
court jurisdiction over dependent 
children who are not neglected. The 
court should intervene only where 
authoritative action is required with 
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respect to a child or the adults respon- 
sible for his care or condition. Cases 
of dependency without an element of 
neglect, or where no change of custody 
is involved, should be dealt with by 
administrative agencies without court 
action. 

In subdivision 1 the Children’s Bu- 
reau recommends adding the follow- 
ing: 

“When a minor eighteen years of 
age or over already under the jurisdic- 
tion of the court is alleged to have 
violated or to have attempted to vio- 
late any federal, state, or local law or 
municipal ordinance, the family court 
shall have concurrent jurisdiction 
with the criminal court.” 

Subdivisions 3 to 8 are merely state- 
ments of jurisdictional subject matter, 
for which substantive and procedural 
requirements would be found else- 
where in the state’s statutes or common 
law. They cover jurisdictions similar 
in substance to the provisions in the 
1949 Standard Juvenile Court Act, ex- 
cept for subdivision 8, required in the 
light of the recent adoption of the 
Interstate Juvenile Compact, and the 
addition in subdivision 6 of jurisdic- 
tion for judicial consent to employ- 
ment or enlistment of a child when 
such consent is required by law. 

See Section 12 (subdivision 2) and 
Section 19 for special provisions 
regarding traffic violations. The Chil- 
dren’s Bureau does not believe that 
jurisdiction over all traffic violations 
committed by children should neces- 
sarily be placed in the family court. 
It is of the opinion that to do so may 
present some practical problems. “It 
is quite likely,” it says, “that a family 
court as provided for in this Act 
would be at the district level covering 
one or more counties. Therefore, the 
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time and distance involved in attend- 
ing hearings may create an unneces- 
sary hardship for children and fam- 
ilies. The question may also be raised 
as to whether ordinary traffic offenses 
are appropriate jurisdictional matter 
for the highest court of general trial 
jurisdiction.” 
Terminating the Parent-Child 
Relationship 

A section on permanent termination 
of the legal (not merely custodial) 
parent-child relationship is sometimes 
found in the guardianship and adop- 
tion law of a state. In the adoption 
law, the provision is sometimes nar- 
rower than the following suggested 
draft, being limited to terminations 
only in connection with adoptions. 
But there are some situations in which 
a child is not being adopted, or for 
other reasons a proper guardian is 
needed without adoption. In such 
cases a fair opportunity for normal 
development of a child can be guar- 
anteed only by a procedure like the 
following, which is similar to Section 
23 of the 1949 Standard Juvenile 
Court Act. (It appears here in the 
comment instead of as statutory mat- 
ter because it is not an integral part 
of a family or juvenile court act, and 
because the Children’s Bureau is pre- 
paring a comprehensive substantive 
and procedural act on the subject.) 


TERMINATION OF PARENT-CHILD 
RELATIONSHIP 


1. In any adoption proceeding or any 


special proceeding to terminate the parent- 
child relationship, if the court finds, after 
a hearing, that the parents or the surviv- 
ing parent of a child or the mother of a 
child born out of wedlock has abandoned 
the child for one year or more or has sub- 
stantially and continuously or repeatedly 
refused, or being financially able has neg- 
lected, to give the child parental care and 
protection, or if the court finds that the 
parents are unfit because of conduct or 
condition seriously detrimental to the 
child, the court may transfer the perma- 
nent legal custody of the child to some 
other person, agency, or institution, and 
may terminate all rights of the parents 
with reference to the child, and also may 
appoint a guardian of the person for such 
child. Where the foregoing parental con- 
duct is attributed to only one parent, his 
rights with reference to such child may be 
terminated without the rights of the other 
parent being affected. 


2. Upon the application of the parents 
or the surviving parent, or the mother of 
a child born out of wedlock, the court 
may order the transfer of the permanent 
care, control, and custody of the child, and 
it may order, if it appears essential to the 
child’s future welfare, the termination of 
all the rights of the parents with reference 
to the child, provided the court after a 
hearing finds such transfer or termination 
or both to be in the child’s best interests. 


3. Every order of the court transferring 


the permanent care, control, and custody 


of a child, or terminating the rights of the f 


parents with reference to a child, shall be 
in writing and shall recite the jurisdictional 
facts. It shall be conclusive and binding 


on all persons and in all proceedings after § 


ninety days from its date of entry. 


§ 9. ‘TRANSFER FROM OTHER CourTS 


1 If, during the pendency of a criminal or quasi-criminal | 
2 charge against a minor in another court, it shail be ascertained! 
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that he was less than eighteen years old when he allegedly com- 
mitted the offense, that court shall forthwith transfer the case to 
the family court, together with all the papers, documents, and 
transcripts of any testimony connected with it. If he is under 
eighteen years of age, the court making the transfer shall order 
that he be taken forthwith to the place of detention designated 
by the family court or to that court itself, or shall release him to 
the custody of his parent or guardian or other person legally 
responsible for him, to be brought before the court at a time 
designated by it. The court shall then proceed as provided in 


this Act. 


COMMENT ON SECTION 9 


This transfer provision is essential 
to protection of the jurisdiction of a 
court dealing with children. It is ap- 
plicable to two types of situations: 
first, the defendant arraigned in the 
criminal court is under eighteen (in 
which instance the error should be 
corrected by prompt transfer to the 


family or juvenile court), and second, 
he is eighteeen or older but the act 
he is charged’ with was committed 
when he was under eighteen (in 
which instance the criminal court does 
not have jurisdiction and should 
transfer the case to the other court). 


§ 10. RETENTION OF JURISDICTION 


Jurisdiction obtained by the court in the case of a child shall 
be retained by it, for the purposes of this Act, until he becomes 
twenty-one years of age, unless terminated prior thereto. If a 
minor eighteen years of age or more already under family court 
jurisdiction is convicted of a crime in a criminal court, that con- 
viction shall terminate the jurisdiction of the family court. 


§ 11. 


JURISDICTION: ADULTS 


The court shall have exclusive original jurisdiction: 

1. To try any offense committed against a child by his parent 
or guardian or by any other adult having his legal or physical 
custody. 

2. To try any adult charged with: 





STANDARD FAMILY Court ACl1 


6 (a) deserting, abandoning, or failing to provide support 
7 for any person in violation of law; 
8 (b) an offense, other than a felony, against a member of 


9 his immediate family. 


10 If the defendant in any case within subdivision 1 or 2a or 
11 2b is entitled to trial by jury and shall demand it or shall not 
12 waive trial by jury as provided by law, the court may act as an 
13 examining magistrate and certify him for criminal proceedings to 
14 a court which has trial jurisdiction over the offense charged. 

15 3. In proceedings for support, alimony, divorce, separation, 
16 annulment, and paternity of a child born out of wedlock. 

17 4, In proceedings under the {Reciprocal Nonsupport Act}. 
18° 5. For commitment of an adult alleged to be mentally de- 


19 fective or mentally ill. 


COMMENT ON SECTION 11 


The provision for jurisdiction in 
adult cases in which a child is the 
victim differs from some juvenile 
court laws in that the court’s adjudica- 
tion is not required. The 1949 Stand- 
ard Juvenile Court Act took a mid- 
way position: it provided that the 
court would have jurisdiction if the 
violation by the adult caused a child 
“to become in need of the care and 
protection of the court.” It is prefer- 
able, particularly in a comprehensive 
family court, to include this jurisdic- 
tion whether or not the prior pro- 
ceeding relating to the child has been 
had. 

The jurisdiction in subdivision 2b 
did not appear in the 1949 Standard 
Juvenile Court Act; it is appropriate 
for a family court. 

Matrimonial actions (divorce, sep- 
aration, annulment) are inherent in 
the concept of a family court. 

The section authorizes the court to 
refer jury trials in criminal cases to 
the criminal division, mainly to pro- 


tect the court against having to give an 
undue amount of time to criminal 
cases. 

The Children’s Bureau believes that 
subdivision 2b is broader than neces- 
sary to accomplish the stated objective 
of the family court; it states that “‘it 
requires a definition of the word 
‘family,’ and would needlessly increase 
the volume of criminal cases coming 
to the attention of the court.” It pre- 
fers subdivision 2b to read: “any of- 
fense, other than a felony, against 
the person of the defendant’s husband 
or wife.” 


As in the 1949 Standard Juvenile 
Court Act, no section on “contrib- 
uting to delinquency” has been in- 
cluded. Where such a section exists 
elsewhere in the code, the family 
court should be given jurisdiction by 
amplifying the language of subdivi- 
sion 1 of this section. However, the 
efficacy of the “contributing” laws, 
which are frequently directed against 
parents, has been doubted in many 
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quarters. It seems more desirable, 
from both a legal and a social point 
of view, to prosecute in such cases 
under a definite criminal code provi- 
sion, such as assault, impairing the 
morals of a minor, or any of the varied 
statutes in existence. This act con- 
tinues the provision first incorporated 
in the 1949 Standard Juvenile Court 
Act, giving the court ancillary juris- 
diction to make orders binding upon 
adults in children’s cases, and to 
punish violations by contempt pro- 
ceedings; see Section 24, subdivision 7. 

Subdivision 4 refers to the Reci- 
procal Nonsupport Act. The specific 
code provision in a state where the 
Reciprocal Nonsupport Act has been 
adopted should be inserted. Subdivi- 
sion 3 includes paternity proceedings, 
which should be a civil rather than 
a criminal procedure. 
Support 

Probably every state has a penal 
statute for the punishment of nonsup- 
port, desertion, or equivalent failure 
of responsibility to support. It is high- 
ly desirable that every jurisdiction 
also have a noncriminal procedure by 
which a responsible relative, partic- 
ularly a husband and father, may be 
proceeded against not so much for 
punishment for failure to support as 
for enforcement of the support obliga- 
tion. The following provisions are 
suggested as a model. A civil pro- 
cedure of this kind should also exist 
for enforcement of the obligation to 
support children of unwed parents. 
If a state does not have such a statute, 
a suitable provision can be _ incor- 
porated in subdivision 3. The Na- 
tional Conference of Commissioners 
on Uniform State Laws is preparing 
a revised edition of the 1922 Uniform 
Illegitimacy Act. 


STANDARD FAMILY CourT ACT 


121 





PETITION TO ENFORCE SUPPORT 


1. A dependent relative, or on his be- 
half his parent, guardian, or other person 
in loco parentis, or any public official hav- 
ing a duty or responsibility relative thereto, 
or the representative of an incorporated 
society having a legitimate interest there- 
in, may file a petition for enforcement of 
the obligation to support by persons legally 
chargeable. The petition, which may be on 
information and behalf, shall be entitled 
“In the matter of 
spondent,” and shall be in such form as 
may be prescribed by the court. The per- 
son for whom support is asked shall be 
known as the dependent and the person 
alleged to be legally chargeable with such 
support shall be known as the respondent. 


2. Upon the filing of a petition the 
court may cause a summons to be issued 
requiring the respondent to show cause 
why an order for support as prayed for by 
the petition shall not be made. Filing of a 
petition and issuance of a summons shall 
not be refused without giving the peti- 
tioner an opportunity to be heard by and 
present witnesses to the court. When it 
appears that the summons cannot be served, 
that the respondent has failed to obey the 
summons or a notice or is likely to leave 
the jurisdiction, that a summons would be 
ineffectual, or that the safety of the de- 
pendent is endangered, the court may 
issue a warrant directing that the respond- 
ent be arrested and brought before the 
court. The court may remand a respond- 
ent for not more that five days for pur- 
poses of investigation, admit him to bail, 
or release him on his own recognizance or 
in custody of counsel. Where the depend- 
ent’s need is urgent, and there is prima 
facie responsibility upon the respondent, 
the court may make a temporary order for 
support pending final determination. 

3. In a hearing on the petition, which 
shall be private, wives and husbands shall 
be competent witnesses against each other. 
If the liability of the respondent is estab- 
lished, the court may (a) order support of 
a legal dependent irrespective of whether 
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such dependent is likely to become a pub- 
lic charge, having due regard to the cir- 
cumstances of the respective parties and 
the ability of the respondent, and may in- 
clude provision for necessary shelter, food, 
clothing, care, medical attention, educa- 
tion, expenses of confinement, funeral ex- 
penses, and other proper and reasonable 
expenses; (b) require payment weekly, or 
at other periods, until its further order, 
except that an order for the support of a 
minor shall not run beyond the minority 
of such person; and shall determine the 
manner in which sums ordered for sup- 
port shall be paid and applied; (c) require 
a-respondent to give security by written 
undertaking that he will pay the sums 
ordered by the court for such support; 
(d) in assistance or as a condition of an 
order for support, make an order of pro- 
tection setting forth reasonable conditions 
of behavior to be observed for a specified 
time, binding upon husbands or wives, or 
both, which order may require either 
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spouse to stay away from the home or from 
the other spouse or children, may permit 
visits to the children at stated periods, or 
may require a spouse to abstain from offen- 
sive conduct against the children; (e) pun- 
ish by imprisonment for a term not to 
exceed six months a person who fails to 
obey the orders of the court, including an 
order of support, or may release such per- 
son on probation prior to or following 
commitment; (f) issue an order of gar- 
nishment of wages directed to the respond- 
ent’s employer. 

4. In a case in which a continuing order 
is issued, the jurisdiction of the court con- 
tinues over all parties over whom the court 
has obtained jurisdiction of the person. 
They shall be charged with the duty of 
informing the court of any change of 
their address. Upon the filing of an appli- 
cation for modification or additional order, 
notice of hearing shall be served personally 
or by registered mail or substituted service 
as provided by law. 
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ARTICLE III. INITIATION OF CASES 


§ 12. COMPLAINT; INVESTIGATION; PETITION 


1. Except as provided in subdivision 2, whenever the court 
is informed by any person that a child is within the purview of 
this Act, it shall make a preliminary investigation to determine 
whether the interests of the public or of the child require that 
further action be taken. If so, the court may authorize the filing 
of a petition; or may make whatever informal adjustment is 
practicable without a petition, provided that the facts appear to 
establish prima facie jurisdiction and are admitted, and provided 
that consent is obtained from the parents and also from the child 
if he is of sufficient age and understanding. Efforts to effect in- 
formal adjustment may be continued not longer than three 
months without review by the judge or the director. 

2. In cases of violation of a law or an ordinance relating 
to operation of a motor vehicle by a child, preliminary investiga- 
tion and petition shall not be required, and the issuance of a traffic 
citation or summons shall be sufficient to invoke the jursidiction 
of the court. 

3. When a complaint or petition is made against a member 
of the complainant’s family, the court’s staff shall inquire 
into the interpersonal relationships of the members of the 
family to ascertain the causes of the conflict. They shall assist 
the family by extending or securing suitable measures of help 
and conciliation, and this aid may be extended to persons seek- 
ing it prior to the filing of formal proceedings. They shall en- 
deavor to make whatever informal adjustment is practicable with- 
out the filing of a petition, but no person in such cases shall be 
deprived of the right to file a petition or complaint. 

4, In children’s cases the petition and all subsequent court 
documents shall be entitled “In the interest of 
a child under eighteen years of age.”’ The petition shall be veri- 
fied and the statements may be made upon information and be- 
lief. It shall set forth plainly (a) the facts which bring the child 
within the purview of this Act; (b) the name, age, and residence 
of the child; (c) the names and residences of his parents; (d) the 
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35 mame and residence of his legal guardian if there be one, of the 
36 person or persons having custody or control of the child, or of 
37 the nearest known relative if no parent or guardian can be found. 
38 If any of the facts herein required are not known by the petitioner 
39 the petition shall so state. 


COMMENT ON SECTION 12 


One of the most important features 
of the modern juvenile or family court 
is a well-staffed intake department, 
receiving all complaints and conduct- 
ing investigations to determine wheth- 
er (a) the court or its staff should take 
action, and, if so, what kind of action, 
or (b) the matter should be referred 
elsewhere. A major part of the intake 
function is to consider whether a case 
may be dealt with informally; that is, 
without a petition, and through the 
efforts principally of the social case- 
work and counseling staff rather than 
the judge. 

This so-called “unofficial casework” 
or “nonjudicial” handling of cases is 
questioned by some, and should be 
protected against abuse. For example, 
it should not be attempted unless the 
facts enable the court to take juris- 
diction if it chooses to do so. Where 
the court does not have potential 
jurisdiction, it has no right to deal 
with the child and the family. The 
court’s informal action should be 
limited to referral to an appropriate 
community agency or to conferences 
designed to help the parties make ad- 
justments or reach agreements that 
will obviate the filing of a petition. 
If informal adjustment in the form 
of continuing casework service is to 
be provided it should not be presented 
to the child and parents as an alterna- 
tive to the filing of a petition. There- 
fore they may withdraw from the 
service at any time. (See Standards for 
Specialized Courts Dealing with Chil- 


dren, U.S. Children’s Bureau Publica- 
tion No. 346, 1954, p. 45.) 

For the same reason, a child may 
not be detained in connection with 
informal handling. See Section 17 
and comment. 

Drawing on many years of success- 
ful experience with “unofficial” or 
“nonjudicial” adjustment in juvenile 
cases, a comparable procedure has 
been drafted to authorize conciliation 
in family matters. The procedure is 
as voluntary in these cases as in the 
children’s cases, and (for example, in 
the domestic relations courts in Ohio) 
the experience is that effective work 
can be done on a voluntary basis. Not 
to be overlooked is the fact that the 
court’s personnel, including its case- 
work and counseling staff, are author- 
ized to make an investigation prior to 
the acceptance of a petition. This op- 
portunity is of itself a very persuasive 
one in eliciting a cooperative attitude 
in conferences with the spouses. See 
the comment on Section 6 regarding 
marital counseling services and the 
policy of referral to private agencies 
wherever possible. 

Mr. Proetz prefers an approach to 
petitions in children’s cases different 
from the one adopted by the Commit- 
tee. He states: “The filing of a petition 
should be accepted by the court after 
determination is made by the police, 
social agencies, or other public agen- 
cies who have made an investigation 
relative to the allegation cited in the 
petition, or by any reputable person 
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who feels that the filing of a petition is 
justified. An agent of the court should 
not be allowed to determine or have 
authority to decide whether or when 
a petition should be filed. This should 
be the prerogative of the investigation 
agencies, the police, and social agen- 
cies. The police and other agencies 
who make the investigation obtain 
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not only the information to substan- 
tiate the petition, but also first-hand 
information relative to other viola- 
tions, the social background of the 
family involved, and the feeling of the 
complainant and the public. They, 
therefore, are in the best position to 
make a determination or file a peti- 
tion without any undue delay.” 






























































The age level of juvenile jurisdic- een.” 
tion proposed in this Act and adopted 
in almost all states is “under eight- 


§ 13. 


TRANSFER TO OTHER CouRTS 


1 If the petition in the case of a child sixteen years of age or 
2 older is based on an act which would be a felony if committed 
3 by an adult, and if the court after full investigation and a hear- 
4 ing deems it contrary to the best interest of the child or the pub- 
5 lic to retain jurisdiction, it may in its discretion certify him to 
6 the criminal court having jurisdiction of such felonies committed 
7 by adults. No child under sixteen years of age at the time of com- 
8 mission of the act shall be so certified. 

9 Where the petition has been filed in a district other than 
10 the child’s residence, the judge may in his discretion transfer the 
11 case to the district of the child’s residence. 

12 When a petition is filed bringing a child before the court 

13 under the provisions of subdivision 1 or 2 of Section 8 of this 
14 Act and the child resides outside the court district but in the 
15 state, the court may, after a finding as to the allegations in the 
16 petition, certify the case for disposition to the court having 
17 jurisdiction where the child resides, if such transfer is acceptable 
18 to the latter court. Thereupon, the court shall have the power to 
19 dispose of the case as if the petition were originally filed there. 
20 Whenever a case is so certified, the certifying court shall for- 
21 ward to the receiving court certified copies of all pertinent legal 
22 and social records. 

23 When a petition has been filed a child shall not thereafter 
24 be subject to a criminal prosecution based on the facts giving rise 
25 


to the petition, except as provided in this section. 


COMMENT ON SECTION 13 
The central part of the age 
jurisdiction question involves chil- 
dren between sixteen and eighteen. 
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It is true that some sixteen- and 
seventeen-year-olds, and even some 
younger, have strongly developed 
tendencies which render them im- 
pervious to the average juvenile or 
family court’s services. Accordingly, 
it is necessary to authorize transfer 
to the criminal court. Of course, be- 
fore such transfer is made the court 
should have sufficient knowledge of 
the situation so that discretion can 
be exercised on the basis of an un- 
derstanding of the child and his situa- 
tion. 


The Children’s Bureau differs with 
the committee position in certain 
respects. In addition to the transfer 
permitted by the section, it would 
provide also that the court could 
transfer in the case of any minor over 
eighteen years of age who is already 
under its jurisdiction and who com- 
mits a new offense, or who committed 
the offense after he was eighteen. The 
Children’s Bureau would prefer Sec- 
tion 13 to read as follows: 


Waiver of Jurisdiction; Transfer to 
Other Courts 


“1, The court may waive jurisdic- 
tion and order a minor held for crim- 
inal proceedings after full investiga- 
tion and hearing when: 


“A minor sixteen years of age or 
over is alleged to have committed an 
act which would constitute a felony if 
committed by an adult, or, 

“A minor eighteen years of age or 
over is alleged to have committed an 
act prior to having become eighteen 
which would be a crime if committed 
by an adult, or, 

“A minor eighteen years of age or 
over already under the jurisdiction of 
the court is alleged to have committed 


an act which if committed by an adult 
would be a crime, 


and the court finds that the minor is 
not committable to an institution for 
the mentally deficient or mentally ill, 
is not treatable in any available insti- 
tution or facility within the state de- 
signed for the care and treatment of 
children, or that the safety of the 
community requires that the minor 
continue under restraint for a period 
extending beyond his minority. 


“2. If thereafter any minor with 
respect to whom the court has waived 
jurisdiction under this section comes 
within the provisions of subdivision 1 
of Section 8 of this Act, the court may 
after summary review waive jurisdic- 
tion and order such minor held for 
trial under the regular procedures of 
the court which would have jurisdic- 
tion over such offenses if committed 
by an adult. 


“3. A minor shall not be subject to 
criminal prosecution based on the 
facts giving rise to a petition filed 
under the provisions of this Act ex- 
cept as provided for in this section. 


“4. Where the petition has been 
filed in a district other than the child’s 
residence, the judge may in his dis- 
cretion transfer the case to the district 
of the child’s residence. 


“5. When a petition is filed bring- 
ing a minor before the court under 
the provisions of subdivisions 1 and 2 
of Section 8 of this Act, and the minor 
resides outside of the court district, 
but within the state, the court may 
after a finding as to the allegations in 
the petition certify the case for dispo- 
sition to the court having jurisdiction 
where the minor resides. Thereupon, 
such court shall accept the case and 
shall have the power to dispose of the 
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case as if the petition was originally 
filed in that court. Whenever a case 
is so certified, the certifying court shall 
forward to the receiving court certi- 
fied copies of all pertinent legal and 
social records.” 
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See comment on Section 24, Decree, 
which includes suggested legislative 
language by the Children’s Bureau, 
regarding transfer of offenses com- 
mitted by a child after commitment 
to a training school. 











§ 14. SumMMoNs; NoTIcE; Custopy OF CHILD 


1 After a petition is filed in the interest of a child, and after 
2 investigation as the court may direct, the court shall issue a sum- 
3 mons, unless the parties hereinafter named shall appear volun- 
4 tarily, requiring the person or persons who have the custody or 
5 control of the child to appear personally and bring the child 
6 before the court at a time and place stated. If the person so sum- 
7 moned is not the parent or guardian of the child, then the parent 
8 or guardian or both shall also be notified, by personal service 
9 before the hearing except as hereinafter provided, of the pen- 
10 dency of the case and of the time and place appointed. Summons 
11 may be issued requiring the appearance of any other person 
12 whose presence, in the opinion of the judge, is necessary. If it 
13 appears that the child is in such condition or surroundings that 
14 his welfare requires taking him into custody, the judge may 
15 order, by endorsement upon the summons, that the person serv- 
16 ing the summons shall take the child into custody at once. A 
17 parent or guardian shall be entitled to the issuance of compul- 
18 sory process for the attendance of witnesses on his own behalf 
19 or on behalf of the child. 

20 Service of summons shall be made personally by the deliv- 
21 ery of an attested copy thereof to the person summoned, except 
22 that if the judge is satisfied that personal service of the summons 
23, or the notice provided for in the preceding section is impracti- 
24 cable, he may order service by registered mail addressed to the last 


| 25 known address, or by publication, or both. Service effected not 


26 less than forty-eight hours before the time fixed in the summons 
27 for the return thereof shall be sufficient to confer jurisdiction. 

28 Service of summons, process, or notice required by this Act 
29 may be made by any suitable person under the direction of the 
30 court and upon request of the court shall be made by any peace 
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officer. The judge may authorize the payment of necessary travel 
expenses incurred by persons summoned or otherwise required 
to appear at the hearing of a case coming within the purview 


of this Act. 


COMMENT ON SECTION 14 


It is not the child who is summoned _ custody of him. Here again the pro- 
but the parent or custodian, who is re- cedure is clearly not a criminal prose- 
quired to appear and bring the child cution, even when the child is alleged 
with him, unless the welfare of the to have violated a penal law. 
child requires that the court assume 


1 
2 
3 
4 
5 
6 
7 
8 
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§ 15. FAILURE TO ANSWER SUMMONS; WARRANTS 


Any person summoned as herein provided who, without rea- 
sonable cause, fails to appear, may be proceeded against for con- 
tempt of court. If the summons cannot be served, or if the parties 
served fail to obey the summons, or if it is made to appear to 
the judge that serving the summons will be ineffectual or that 
the welfare of the child requires that he be brought forthwith 
into the custody of the court, a warrant or capias may be issued 
for the parent, the guardian, or the child. 

If, after being summoned or notified to appear, a parent fails 
to do so, a warrant shall be issued for his appearance, and the 
hearing shall not take place without the presence of one or both 
of the parents or the guardian, or, if none is present, a guardian 
ad litem appointed by the court to protect the interests of the 


child. The court may also appoint a guardian ad litem, when-| 


ever this is necessary for the welfare of the child, whether or not 
a parent or guardian is present. 


COMMENT ON SECTION 15 


Appointment of a guardian ad litem parent or a duly qualified guardian is 
would usually be indicated where the not present or is not represented. 
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ARTICLE IV. CUSTODY, DETENTION, 
AND SHELTER OF CHILDREN 


§ 16. ‘TAKING CHILDREN INTO CusToDy; RELEASE; NOTICE 


A child may be taken into custody by any officer of the peace 


1 
2 without order of the judge (a) when in the presence of the 
3 officer the child has violated a state or federal law or a county 
4 of municipal ordinance; (b) when there are reasonable grounds 
5 to believe that he has committed an act which if committed by 
6 an adult would be a felony; (c) when he is seriously endangered 
7 in his surroundings, and immediate removal appears to be neces- 
8 sary for his protection; (d) when there are reasonable grounds 
9 to believe that he has run away from his parents, guardian, or 
10 legal custodian. Such taking into custody shall not be deemed 
11 an arrest. 
12 When an officer or other person takes a child into custody 
13. he shall immediately notify the parents, guardian, or custodian. 
14 The child shall be released to the care of his parent or other 
15 responsible adult unless his immediate welfare or the protection 
16 of the community requires that he be detained. If the person 
17 taking the child into custody believes it desirable, he may re- 
18 quest the parent, guardian, or custodian to sign a written prom- 
19 ise to bring the child to the court at the time directed by the 
20 court. If the child is not released from custody in a reasonable 
21 time, the officer or other person in charge shall promptly notify 
22 the court of intention to file a complaint. 
23 If a parent or other responsible adult fails to produce the 
24 child in court as required by an authorized notice, or when noti- 
fied by the court, a summons or a warrant may be issued for the 
9 


apprehension of that person or the child or both. 


COMMENT ON SECTION 16 








Most family and juvenile court laws 
do not state in detail the situations 
in which a child may be taken into 
custody. However, it is desirable to 
specify situations in which the child’s 


| custody is justified, to establish clearly 
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the rights of children and police offi- 
cers, to protect children and families, 
and to avoid unnecessary apprehen- 
sions. 

When a child is taken into custody, 
whether for delinquency or neglect, 
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the parents and the court must be 
notified immediately. He should be re- 
leased to his parents whenever pos- 
sible. 

Paragraph 2 requires that if the of- 
ficer taking a child into custody does 
not release him in a reasonable time, 
he shall promptly notify the court of 
intention to file a complaint. In gen- 
eral there are few instances in which 
the police can justifiably keep custody 
of the child for more than an hour 
before release or transfer to the deten- 
tion facility. Mr. Proetz considers one 
hour unrealistic: “In very few cases 

‘can a juvenile be taken into custody, 
an interview completed, and a fair 
disposition made in the suggested 
time. A fair disposition of the juvenile 
can be made only after a complete 
and true determination of such facts 
as are involved.” However, the police 
responsibility is not to arrive at an 
ultimate determination of the facts, 
which remains for the court to do, but 
only to discover the evidence in the 
case. Nor are police officers limited by 
the time period; their investigation 
may well continue after the decision 
is made to release or detain. The Chil- 
dren’s Bureau view is that “what is 
reasonable has to be determined by the 
facts in individual cases. In some cases 
it may be considerably less than an 
hour and in other cases it may be two 
or three hours. Sufficient time should 
be allowed for investigation before 
transfer to the detention facility, 
particularly if regional detention is 
established, which might well require 
transporting youngsters considerable 
distances for detention care.” For 
these reasons, the period of time is 
not specified in the statute. 

Interrogation of a child by the 
police should be governed by a careful 
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regard for the right of the child and 
his parents and should in no case be 
prolonged. A child can always be in- 
terrogated further in the detention 
home. “Whenever possible and espe- 
cially in the case of young children, no 
child should be interviewed except in 
the presence of his parents or guard. 
ian. This should always be the policy 
when a child is being questioned 
about his participation or when a 
formal statement concerning the 
child’s participation in the alleged 
delinquent act is being taken. The 
presence of a parent during the inter- 
view may be helpful to the police as 
the parental attitudes shown under 
such circumstances may help the po- 
lice decide whether the case should 
be referred to court or to another 
agency. This procedure, of course, 
would not apply when the matter be- 
ing investigated involves the child's 
parents. In cases where the child has 
freely admitted his participation in 
the act to the police, there appears to 
be nothing improper about interview- 
ing the child to secure background in- 
formation of a social nature without 
the parents being present. It may be 
equally necessary to interview the par: 
ents without the child being present 
to secure social information for the 
purpose of making a referral.” (Stand- 
ards for Specialized Courts Dealing 
with Children, U.S. Children’s Bureau 
Publication No. 346, 1954.) 


The 1949 edition of the Standard} 


Juvenile Court Act contained a pro 


vision that “no child shall be trans} 
ported in any police vehicle which also } 


contains adults under arrest.” This 
practice should be adhered to wher 
ever possible, but an absolute prohibi 
tion is an unrealistic requirement. 
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§ 17. DETENTION; SHELTER; RELEASE; NOTICE 


1. If the child is not released as provided above, he shall 
be taken without unnecessary delay to the court or to the place 
of detention or shelter designated by the court. Any child taken 
into custody who requires care away from his home but who does 
not require physical restriction shall be given temporary care 
in a foster family home or other shelter facility. 

The officer or other person who brings a child to a detention 
or shelter facility shall at once give notice to the court, stating 
the legal basis therefor and the reason why the child was not 
released to his parents. The person in charge of the facility in 
which the child is placed shall promptly give notice to the court 
that the child is in his custody. After immediate investigation by 
a duly authorized officer of the court, the judge or such officer 
shall order the child to be released, if possible, to the care of his 
parent, guardian, or custodian, or he may order the child held 
in the facility subject to further order or placed in some other 
appropriate facility. 

As soon as a child is detained, his parents shall be informed, 
by notice in writing on forms prescribed by the court, that they 
may have a prompt hearing regarding release or detention. The 
judge may hold the hearing or may authorize the referee to hold 
it. A child may be released on the order of the judge or referee 
with or without a hearing. The director may order the release 
of the child if an order of detention has not been made. 

2. No child shall be held in detention or shelter longer 
than twenty-four hours, excluding Sundays and holidays, unless 
a petition has been filed. No child may be held longer than 
twenty-four hours after the filing of a petition unless an order 
for such continued detention or shelter has been signed by the 
judge or referee. 

3. No child shall be released from detention except in ac- 
cordance with the provisions of this Act. 

4, No child shall at any time be detained in a police station, 
lockup, jail, or prison, except that, by the judge’s order in which 
the reasons therefor shall be specified, a child sixteen years of 
age or older whose conduct or condition endangers the safety 
of others in the detention facility for children may be placed 
in some other place of confinement that the judge considers 
proper, including a jail or any other place of detention for adults. 
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5. Where a child transferred for criminal proceedings in} 
accordance with the provisions of Section 13 is detained, he shall 
be held in the detention facility used for persons charged with 
crime, unless otherwise ordered by the criminal court. When a} 
child is ordered committed to an agency or institution, he shall 
be promptly transported to the place of commitment. 

6. Provisions regarding bail shall not be applicable to chil. 
dren detained in accordance with the provisions of this Act, ex. 
cept that bail may be allowed when a child who should not be 
detained lives outside the territorial jurisdiction of the court. 

7. The sheriff, warden, or other official in charge of a jail} 
or other facility for the detention of adult offenders or persons 
charged with crime shall inform the juvenile court immediately 
when a child who is or appears to be under eighteen years of 
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COMMENT ON SECTION 17 


Jailing of any child under sixteen 
should not be tolerated anywhere. 
With properly designed and staffed 
detention facilities and the use, where 
needed, of mental hospitals for obser- 
vation and study, children between 
sixteen and eighteen need rarely, if 
ever, be jailed. 

Before a child is admitted to a de- 
tention facility, the intake service of 
the probation department should hold 
initial interviews to determine whether 
release to parents or guardian is pos- 
sible so that unnecessary overnight 
detention may be avoided. Intake 
policies and procedures should be in- 
corporated in rules of the court. Stand- 
ards and Guides for the Detention of 
Children and Youth (NPPA, 1958, p. 
23) states: “The court’s intake service 
should provide twenty-four hour cov- 
erage through (a) personnel employed 
beyond the usual office hours, (b) per- 
sonnel ‘on call,’ (c) written agreement 
with law enforcement agencies regard- 
ing the proper use of detention when 
the intake officers are not available, or 
(d) some combination of these meth- 
ods.” 


Detention is a most serious method 
of control of the child, depriving the 
parents of his custody; as such, it may 
not lawfully be continued for more 
than a brief period without a formal 
proceeding initiated by the filing ofa 
petition. Detention is not permissible 
in cases not dealt with formally—that 
is, by unofficial or nonjudicial treat 
ment, as provided in Section 12. 

The section distinguishes between 
detention and shelter care. The sta 
tutory provision should serve as the 
basis for clearly differentiated prac 
tices. The following standards are sug 
gested (see Standards and Guides fa 
the Detention of Children and Youth, 
pp. 15-17): 


Children Who Should Be Detained 
Children apprehended for delinqueng 


should be detained for the juvenile coutf 
when, after proper intake interviews, f 


appears that casework by a probation of 
cer would not enable the parents to mail 
tain custody and control, or would a0 
enable the child to control his own & 
havior. Such children fall into the follow 
ing groups: 


(a) Children who are almost certain tf 
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run away during the period the court is 
studying their case, or between disposition 
and transfer to an institution or another 
jurisdiction. 

(b) Children who are almost certain to 
commit an offense dangerous to themselves 
or to the community before court disposi- 
tion or between disposition and transfer 
to an institution or another jurisdiction. 

(c) Children who must be held for 
another jurisdiction; e.g., parole violators, 
runaways from institutions to which they 
were committed by a court, or certain 
material witnesses. 


Children Who Should Not Be Detained 
Children should not be detained for the 


juvenile court when, after proper intake 
interviews, it appears that casework by a 
probation officer would be likely to help 
parents maintain custody and control, or 
would enable the child to control his own 
behavior. Such children and others who 
should not be detained fall into the follow- 
ing groups: 

(a) Children who are not almost cer- 
tain to run away or commit other offenses 
before court disposition or between dispo- 
sition and transfer to an institution or 
another jurisdiction. 

(b) Neglected, dependent, and nonde- 
linquent emotionally disturbed children, 
and delinquent children who do not re- 
quire secure custody but must be removed 
from their homes because of physical or 
moral danger or because the relationship 
between child and parents is strained to 
the point of damage to the child. 

(c) Children held as a means of court 

referral. 
 (d) Children held for police investiga- 
tion or social investigation who do not 
otherwise require secure custody. 

(e) Children placed or left in detention 
as a corrective or punitive measure. 

(£) Psychotic children, and children 
who need clinical study and treatment and 
ts to maing° not otherwise need detention. 
would nop (g) Children placed in detention be- 
is own bep use of school truancy. 
the follow (h) Children who are material wit- 
nesses, unless secure custody is the only 
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way to protect them or keep them from 
being tampered with as witnesses. 

If children, whether delinquent or 
nondelinquent, are in need of tem- 
porary care but not secure custody, 
they should receive it in shelter, not 
detention, facilities. 

If the police are unable to reach the 
parents and application of the above 
criteria would not call for detention, 
the child should not be placed in a 
detention facility. His age, type of of- 
fense, and known family situation 
should determine whether he should 
be released, taken to relatives or per- 
sons known to him who would accept 
responsibility for him, or placed in a 
shelter facility. 

Some children should be held in 
neither a detention nor a shelter facil- 
ity. It may be necessary for the court 
to order the transfer of an emotionally 
disturbed child to a special facility 
for such children and this is author- 
ized by the section in the reference to 
“other appropriate facility.” 

Once a child is placed in a deten- 
tion facility, the power of the court 
has attached; at that point, as specified 
in subdivision 3, he may be released 
only by court or detention personnel. 

The decision whether to hold a 
child in detention or to release him 
should not depend on the availability 
of a bail bond. Accordingly, provisions 
regarding bail for adult offenders are 
not applicable to children within the 
jurisdiction of the court. This as- 
sumes, however, proper detention fa- 
cilities and procedures. In certain sit- 
uations, referred to in the section, 
bail should be allowed. In such cases, 
of course, the child continues within 
the jurisdiction of the court. 

One reason for overdetention of 
children is that in most cases, once the 
decision to detain has been made, no 
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further consideration is given to con- 
tinued detention or the possibility of 
release. A procedure, in accordance 
with Section 17, should be established 
by which immediate attention is given 
to the issue of detention, including 
notice to the parents and hearing in 
appropriate cases. The occasion for a 
hearing may arise as soon as the child 
is placed in detention or at any other 
time prior to his appearance in court; 
following the first appearance before 
the judge, prior to or following the 
hearing; or even after the court has 
“issued its decree, if for some reason 
detention has continued. 

Judge Riederer would emphasize 
the value of the judge’s ordering de- 
tention for a limited period “ ‘not ex- 
ceeding’ one day or ten days, or what- 
ever the precise circumstances war- 
rant, giving authority for the juvenile 
officer to release in the meantime. 
Such a method discourages detention 
for longer periods, as happens when 
the detention is ‘until further order 
of the court.’ The judge can ordinarily 
tell what would be the earliest pos- 
sible date at which the hearing could 
be held. This has the effect of placing 
the caseworker on notice that he must 
get the case prepared more quickly 
because the child is detained.” 

Should a detained child deny com- 
mitting the delinquent act for which 
he was referred to the court, or should 
he or his parent question the need 
for his detention, or should he be held 
for police investigation, he should re- 
ceive a hearing on the matter at the 
earliest moment, within a few hours 
if possible. Every detention should be 
subject to review by the judge. 

At times it is appropriate for a child 
to be permitted to leave the confines 
of the detention facility to visit some 
community facility for recreational or 
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medical treatment, or for other legi- 
timate purposes. In such situations 
legal custody of the child remains 
with the detention facility. 

The section requires prompt trans. 
portation of a child to the place of 
commitment. The institution must ac- 
cept a child if the commitment is pro. 
per. If transfer and acceptance are not 
prompt, the detention facility’s ability 
to maintain standards becomes im. 
paired because of the difficulty of (a) 
holding children committed by the 
court together with those awaiting 
hearing and (b) providing a construc 
tive experience for both groups. Of 
course, an overcrowded _ training 
school also faces a serious problem. 
Citizen committees should be urged 
to take vigorous action where facilities 
are inadequate. 

The Children’s Bureau believes that 
the phrase “unless otherwise ordered 
by the criminal court” in subdivision 
5 should be deleted. It deems it un 
wise to give the criminal court control 
over any intake to the detention facil: 
ity, and declares, “A logical question 
also arises to why the minor wa 
waived in the first place if he can 
continue to be held in a facility de 
signed for the care of children.” 

Mr. Proetz dissents from the recon: 
mendation of the committee as repre 
sented in the foregoing section on tw 
points, as follows: “The police ageng 
making the investigation and respon 
sible for placing the juvenile in de 
tention should retain custody unti 
it turns him over to the court eithe 
by filing a petition or by referral. It 
many instances investigations by th 
police require a follow-up involving 
other persons as well as the recover 
of property. During this time ani 
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tention should not be interfered with 
by others not yet familiar with the 
case... 
vent detaining juveniles longer than 
is absolutely necessary is the setting 
of a realistic time limit. This Act sug- 
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gests twenty-four hours. We feel that a 
period of twenty-four or forty-eight 
hours is a realistic time limit. 1f more 
time is needed, and if it appears jus- 
tified, the detaining agency should re- 
ceive the permission of the judge.” 


. One of the safeguards to pre- 








§ 18. DETENTION FACILITIES 


The { }? shall develop a statewide plan for the establish- 
ment of detention facilities for the temporary care of children 
requiring detention within the jurisdiction of the court, and neces- 
sary transportation facilities, and in accordance with this plan 
may construct and operate these facilities or may approve deten- 
tion of children in facilities established or operated by local 
authorities, 

A state supervisor of detention shall be appointed by the 
{ };° he shall appoint, subject to the approval of the [ },* a 
superintendent for each state-operated regional detention facil- 
ity. Each regional superintendent shall appoint, subject to ap- 
proval of the state supervisor of detention, other necessary per- 
sonnel. Salaries shall be fixed by the appointing official. Per- 
sonnel shall be appointed as required by Section 6. Detention 
facilities under this section shall be established on a regional 
basis; each region or district may be a part of or embrace one 
or more cities or counties. 

The director may arrange for the provision of shelter care 
for children pending court disposition with state and local de- 
partments, agencies, or institutions. 

The supervisor of detention shall recommend, and the [ }° 
shall promulgate, standards for all detention facilities, including 
location, design, construction, equipment, care, program, per- 
sonnel, and clinical services. The { }° may establish a system 
of subsidies for the construction and operation, by local authority, 
of detention facilities meeting the standards established. 

To determine whether the standards are being met, at least 
once a year the { }° shall inspect all facilities in which children 





*Insert either 
Judges or the name of the appropriate ad- 
ministrative agency, such as the state welfare 
department or youth authority. 


“Board of Family Court *Insert either “state director of family 
court services” or the title of the appropriate 


official of the state administrative agency. 
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are detained and shall require reports from them. By order 
approved by the presiding judge, the director may prohibit the 


31 detention of children in any place, including a jail, which does 


32 


not meet its standards. Copies of such orders shall be served 


33, upon the person in charge of the detention facility and filed 


34 


with the family court for the district. 


COMMENT ON SECTION 18 


Foster family homes are suitable for 
some types of delinquent children who 
need immediate removal from their 
homes but not secure custody; spe- 
cially designed detention homes are 
necessary for children who need se- 
cure custody. 

The design of detention homes 
presents a technical problem with 
which few architects or local author- 
ities have had experience. To take 
advantage of nation-wide experience, 
provide some uniformity of detention 
care, and avoid substandard facil- 
ities, it is important that an appro- 
priate state agency assume respon- 
sibility for establishing and imple- 
menting standards for design and 
construction. The specialized design 
and construction features of a deten- 
tion facility are dealt with in Part 4 
of Standards and Guides for the 
Detention of Children and Youth 
(NPPA, 1958). Advances in the staff- 
ing and operation of detention homes 
are so rapid throughout the country 
that, unless reasonable state standards 
are established and implemented, 
buildings may be poorly designed or 
poor detention care may be given in 
a first-class building. 

Attention should also be given to 
determine the proper size of deten- 
tion facilities. Experience shows that 


the rate of detaining children increases 
wherever new detention facilities are 
provided. It is, therefore, of utmost 
importance that determination of the 
capacity of new detention homes be 
preceded by careful evaluation, in- 
cluding statistical and case studies of 
existing intake procedures. (See Stand- 
ards and Guides for the Detention of 
Children and Youth, Appendix A, 
“Guide to Determining the Capacity 
of a Juvenile Detention Home.”) 


Judicial districts do not necessarily 
have to coincide with detention dis- 
tricts set up by regional detention 
home planning. 


Local operation of a local deten- 
tion home may continue, with or with- 
out a subsidy, as long as it meets 
state standards. State construction or 
operation of regional detention homes 
will be necessary where no suitable 
facility exists, or where an existing 
facility fails to meet state standards. 


If an administrative state depart- 
ment rather than the Board of Family 
Court Judges is given the responsibil- 
ity for detention facilities, this section 
may be included in the act for such a 
department. (For further information 
on regional detention, see Standards 
and Guides for the Detention of Chil- 
dren and Youth, Part 5.) 
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A family court hearing has three 


ARTICLE V. PROCEDURE AND DECREE 


§ 19. PROCEDURE IN CHILDREN’S CASES 


Cases of children in proceedings under subdivisions 1 and 
2 of Section 8 shall be dealt with by the court at hearings sep- 
arate from those for adults and without a jury. The hearings 
shall be conducted in an informal manner and may be adjourned 
from time to time. 

Stenographic notes or mechanical recordings shall be re- 
quired as in other civil cases in the {highest court of general 
trial jurisdiction}, unless the court otherwise orders and the 
parties waive the right to such record. The general public shail 
be excluded, and only such persons shall be admiited who are 
found by the judge to have a direct interest in the case or in the 
work of the court. The child may be excluded from the hearing 
at any time at the discretion of the judge. 

At the first appearance of the child and his parents before 
the court—whether a preliminary hearing, a hearing upon de- 
tention, or a hearing upon the merits—and at the hearing at 
which the court’s disposition is rendered, the parents shall be 
informed that they have a right to be represented by counsel. 
If they request but are financially unable to employ counsel, 
counsel shall be provided by the court. Upon a final adverse 
disposition if the parent or guardian is without counsel, the court 
shall inform them, and the minor if it is appropriate to do so, 
of their right to appeal as provided in Section 28. 

The court may by rule establish appropriate special pro- 
cedures for hearings in cases of violation of traffic laws or or- 
dinances by children. 


COMMENT ON SECTION 19 
leged act falls within the purview of 


aspects, two of them purely legal, 
the third sociolegal: (1) determination 
of jurisdiction to hear the case; (2) 
adjudication of the issue (e.g., delin- 
quency or neglect); and (3) deter- 
mination of disposition. 

It is necessary first to determine the 
jurisdictional facts; i.e., that the al- 


the statutes fixing the court’s jurisdic- 
tion of the subject matter, and that 
all necessary parties have been given 
due notice so that the requirements of 
due process have been met. 

Having determined that the court 
has jurisdiction of both subject matter 
and person, the court should then pro- 
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ceed to determine the facts of the 
alleged delinquency. For example, did 
the child steal the car as alleged? If 
it is found that the child did commit 
the act, the court should enter a find- 
ing of delinquency or its equivalent. 
This establishes the court’s power to 
act; that is, the legal authority of the 
court to plan for the best interest of 
the child. 

Even though the proceedings are 
universally held to be civil in nature, 
the legal rights of all parties should 
be strictly protected. This is especially 
important in the instances where the 
alleged delinquency is denied. In such 
cases the judge should explain that 
the child and the parents have a right 
to counsel if they so desire, that the 
child will not be required to be a 
witness against himself, that he is en- 
titled to have his own witnesses at the 
hearing, and that confronting wit- 
nesses may be cross-examined. The 
National Council of Juvenile Court 
Judges would prefer a change in 
paragraph 3 of the section, relating 
to counsel. It would require notice 
of the right to counsel in all cases in 
which the ultimate facts giving the 
court jurisdiction are controverted, 
and in any other cases in which the 
judge considered it appropriate to 
give such notice. The Council would 
also strike out the second sentence of 
the paragraph; it holds that the court 
has an inherent right and duty to 
provide counsel in proper cases, but 
inclusion of the provision in the stat- 
ute gives an undue impression that 
the role of counsel in the family court 
is indispensable. 

A characteristic difference between 
the family court and the adult crim- 
inal court is the nature of the hearing. 
Whereas criminal court procedure is 
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governed strictly by rules of evidence 
—particularly exclusionary rules for 
hearsay and other kinds of evidence, 
rules regulating the order of presenta- 
tion of testimony, and so on—the 
hearing in the family court is much 
more informal, with a greater flexibil- 
ity governing the admission of evi- 
dence, and a far greater control by 
the judge over cross-examination and 
the order of presentation of evidence. 
The hearing is designated as informal, 
rather than summary as stated in a 
few juvenile court acts. In addition, 
it is distinguished from the criminal 
court hearing by exclusion of the 
general public. The privacy of the 
hearing contributes to a casework rela- 
tionship, and avoidance of the spec- 
tacle of a public criminal trial is es- 
pecially advantageous in children’s 
cases. The hearing should have the 
character of a conference, not of a 
trial. Formal procedure is incompat- 
ible with the informal conference at- 
mosphere required by the court to 
gain the confidence of child and par- 
ents, to elicit the pertinent facts of 
events, and to become familiar with 
the personalities of the parties, their 
emotional states, and the causes of 
the difficulty—all of which is of the 
utmost importance to a wise disposi- 
tion of the case. 

The statutory direction on informal. | 
ity in children’s cases has been erro- 
neously interpreted in some juvenile 
courts as authorization to the judge 
to omit informing the persons before 
the court of their right to an attorney; 
in some instances this misinterpreta- 
tion of informality has led the court | 
to discourage—and even _prohibit- 
attorneys’ attendance at the hearings. 
But the hearing is private, not secret. 
In a well-operated court, an attorney 
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who is given an explanation of or who 
is familiar with the purpose and char- 
acter of the court is not an obstruc- 
tion to the court’s procedure; rather, 
he cooperates with the court in the 
setting it desires and can contribute 
constructively to the resolution of the 
issues before it. The bar’s understand- 
ing and cooperation are as important 
to the family court as the general 
public’s. The appellate courts have 
also declared firmly that in children’s 
cases the parties have the right to be 
represented by counsel and should be 
informed of that right. 

Again as a protection to the parties, 
and emphasizing the fact that, despite 
its informal character, the hearing of a 
juvenile case is a regular judicial proc- 
ess, the parties should be informed 
regarding their right to appeal. It is 
presumed that when they are repre- 
sented by counsel, this statement by 
the court is not necessary. 

In the second paragraph of the sec- 
tion the reference to persons who 
“have a direct interest . . . in the work 
of the court” includes newspaper re- 
porters, who should be permitted— 
indeed, encouraged—to attend hear- 
ings with the understanding that they 
will not disclose the names or other 
identifying data of the participants. 
(See also Section 33 and the comment 
on that section.) 

The family court has exclusive juris- 
diction over violation of traffic laws or 
ordinances by children, just as it has 
jurisdiction over violations of other 
laws by children within its age juris- 
diction. There is no reason why the 
family court should not deal with 
these violations as it does with others. 
Depriving the family or juvenile court 
of such jurisdiction, as is sometimes 
recommended, is unwarranted; proce- 
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dures available to other courts, such 
as specialized traffic courts, can be 
established just as well in the family 
court. 

Although some have suggested that 
the family court or other court for 
children is less appropriate than the 
special court for adults charged with 
traffic violations, most such courts 
have the jurisdiction and there is no 
reason why they should not. The sug- 
gested advantage of a special pro- 
cedure in the adult traffic court can 
readily be attained by the family or 
juvenile court by instituting a special- 
ized procedure, which may draw upon 
the experience of the adult court and 
which may also add some special 
features more appropriate to child 
violators. See, on this point, Douglas 
H. MacNeil, “Judicial Treatment of 
the Juvenile Traffic Violator,” Focus, 
November, 1948; Margaret Greenfield, 
“Juvenile Traffic Offenders and Court 
Jurisdiction,” Bureau of Public Ad- 
ministration, University of California, 
Berkeley, 1951; and William H. Sheri- 
dan, “Youth and the Traffic Problem,” 
Police Chief, June, 1958. 

The Children’s Bureau differs from 
the rest of the committee in several 
respects. It declares, “The Bureau 
does not believe that either criminal 
procedure or civil procedure (includ- 
ing rules of evidence) can be said to 
apply exclusively. An attempt has 
been made, therefore, to spell out 
basic requirements and procedures. 
They incorporate some aspects of both 
civil and criminal procedure and in 
some respects represent a departure 
from both. (For a more detailed dis- 
cussion of the principles involved and 
their application, see Standards for 
Specialized Courts Dealing with Chil- 
dren, Children’s Bureau Publication 


‘ 
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No. 346, 1954, and Guides for Juvenile 
Court Judges, NPPA, 1957.) 

“This section differentiates between 
the two parts of the hearing; namely 
(a) the findings as to the allegations 
in the petition, and (b) disposition. 
Procedures governing the disposition 
part of the hearing provide for flex- 
ibility in the introduction of evidence 
so that the court may have the benefit 
of all available information with re- 
spect to a child and his family which 
would affect the disposition. They also 
include minimum safeguards to pro- 
tect the rights of the child and parent 
in the introduction and use of evi- 
dence.” 

The Bureau continues: “Ordinarily, 
persons making social studies or con- 
ducting examinations would be avail- 
able to testify. However, under certain 
conditions the fact that they are un- 
available should not be a bar to the 
admission of information contained 
in such studies or examination re- 
ports. For example, the submission of 
information secured from a home 
study or clinical finding made on the 
West Coast may be extremely impor- 
tant in the disposition of a child's 
case on the East Coast. In other situa- 
tions, the maker of the report may 
have left the court or agency or may 
have become incapacitated since mak- 
ing the study. In such situations the 
information can be admitted on the 
grounds that the maker of the report 
is not reasonably available. Under 
the circumstances, however, probative 
value of the information, when chal- 
lenged, is considerably lessened. 

“It should also be pointed out that 
under this section, the entire report 
or social study need not be admitted 
in evidence. Only information in- 
cluded in the report deemed neces- 


sary to disposition and relied upon by 
the judge needs to be admitted as 
evidence.” 


The section the Children’s Bureau 
prefers would read as follows: 


Procedure in Children’s Cases 

“Cases of minors in proceedings un- 
der subdivision 1 and 2 of Section 8 
shall be heard by the court separate 
from hearings of adult cases and with- 
out a jury. Stenographic notes or 
mechanical recordings shall be re- 
quired as in other civil cases in the 
[court of general trial jurisdiction], 
unless the parties waive the right of 
such record and the court so orders. 
The hearing may be conducted in an 
informal manner and may be ad- 
journed from time to time. The gen- 
eral public shall be excluded and only 
such persons admitted whose presence 
is requested by the parent or guard- 
ian or as the judge shall find to have 
a direct interest in the case or in the 
work of the court. As soon as prac- 
ticable after the filing of a petition 
and prior to the start of a hearing, 
the parents, guardian, custodian, and 
when appropriate, the minor shall be 
notified of the right to have counsel, 
and if they request counsel and are 
financially unable to employ counsel, 
counsel shall be provided. 


“Findings of fact by the judge of 
the validity of the allegations in the 
petition shall be based upon a pre- 
ponderance of evidence admissible 
under the rules applicable to the trial 
of civil causes; provided, that no 
minor shall be required to testify 
against himself over the objections of 
his parents, guardian or counsel. In 
the discretion of the judge the child 
may be excluded from the hearing at 
any time. When more than one minor 
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is alleged to have been involved in the 
same act, the hearing may be held 
jointly for the purpose of making a 
finding as to the allegations in the 
petition and then shall be heard sep- 
arately for the purpose of disposition 
except in cases where the minors in- 
volved have one common parent. 

“In the disposition part of the hear- 
ing any relevant and material infor- 
mation, including that contained in a 
written report, study or examination, 
shall be admissible, and may be relied 
upon to the extent of its probative 
value; provided, that the maker of 
such a written report, study or ex- 
amination shall be subject to both 
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direct and cross-examination when he 
is reasonably available. The disposi- 
tion shall be based only upon the ad- 
mitted evidence, and findings adverse 
to the minor as to disputed issues of 
fact shall be based upon a preponder- 
ance of such evidence. 

“Upon a final adverse disposition if 
the parent or guardian is without 
counsel, the court shall inform the 
parent or guardian of his right to ap- 
peal as provided for in Section 28.” 


The committee did not draft a sec- 
tion on evidentiary rules, which are 
being developed in appellate court 
rulings. 


§ 20. PROCEDURE IN ADULT CASES 


In any proceeding arising under Section 11 the court, with 


the consent of the defendant, may make a preliminary investi- 


gation and such adjustment as is practicable, without prosecution. 
The procedure and disposition applicable in the trial of such 
cases in a criminal court shall be applicable to trial in the family 
court. On request of the court, the District Attorney {or other 
appropriate prosecuting officer} shall prepare and prosecute any 
case within the purview of Section 11. 

Where in his opinion it is necessary to protect the welfare 
of the persons before the court, the judge may conduct hearings 
in chambers, and may exclude persons having no direct interest 
in the case. 


COMMENT ON SECTION 20 

Although the regular criminal pro-_ ily cases but in many cases in which 
cedure is applicable to prosecutions children are victims. 
in the family court, as constitutionally 
required, there is the possibility in 
any criminal case. for adjustment of 
complaints, particularly where the ac- 
cused and the victim have a close rela- 
tionship. This is true not only in fam- 


The Children’s Bureau recommends 
inclusion of the following phrase after 
“judge” in line 10: “with the consent 
of the defendant or the parties in 
interest.” 
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§ 21. ADDITIONAL REMEDIES NoT PLEADED 


When it appears, during the course of any trial, hearing, or 
proceeding, that some action or remedy other than or in addition 
to those indicated by the application or pleadings appears appro- 
priate, the court may, provided all necessary parties consent, 
proceed to hear and determine forthwith the additional or other 
issues as though originally properly sought and pleaded. 


COMMENT ON SECTION. 21 


To avoid looseness in disposition, 
the section on decree provides for cer- 
tain specific dispositions available to 


fore, that the court have some flexibil- 
ity in anticipating likely dispositions 
when new information indicates that 


the court, depending on the nature 


the original petition is not adequate. 
of the petition. It is necessary, there- 


§ 22. 
MENT 


PHYSICAL OR MENTAL EXAMINATION AND TREAT- 


The court may order that a child concerning whom a peti- 
tion has been filed shall be examined by a physician, surgeon, 
psychiatrist, or psychologist; and it may order treatment, by 
them, of a child who has been adjudicated by the court. For either 
such examination or treatment, the court may place the child in 
a hospital or other suitable facility. The court, after hearing, 
may order examination by a physician, surgeon, psychiatrist, or 
psychologist, of a parent or guardian whose ability to care for 
a child before the court is at issue. 
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COMMENT ON SECTION 22 


Because the court is set up not to 
punish children or crimes but to find, 
and remove when possible, the causes 
of their misconduct, it needs to learn 
many things, including physical and 
mental condition and needs, about its 
wards and those responsible for them. 
Physical and mental examinations 
often reveal unsuspected conditions 
which help to explain misbehavior. 
The right of the court to order exam- 
ination and when necessary to arrange 
hospital or medical care should be 
made clear in the statute. 


Next to the development of the 
probation service and use of a social- 
ized procedure, no development in 
juvenile courts has been more fruit- 
ful than the increasing use of psy- 
chological and psychiatric study and 
treatment. Wherever such expert serv- 
ice is available it has a profound 
influence on the disposition of cases 
and on the fundamental attitude of 
the judge and the court staff toward 
problems of childhood and _ adoles- 
cence. None of the court’s methods 
illustrates more clearly its function not 





of the 
social- 
ont in 
fruit- 
yf psy- 
ly and 
rt serv- 
»found 
f cases 
ude of 
toward 
adoles- 
ethods 
ion not 


STANDARD FAMILY Court Act 143 


to convict and punish, but to under- 
stand and help. 

Since the proceeding in a family 
court where a child’s custody is in- 
volved is the concern of not only the 
parties but also the state, the court's 
appreciation of the welfare of the 
child is the uppermost consideration 
in determining custody dispositions. 


§ 23. 
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Accordingly, where the ability of the 
parent or guardian to care for the 
child is at issue, the court requires 
power to have him examined by a 
physician or psychologist. The Chil- 
dren’s Bureau does not believe that a 
parent or guardian should be sub- 
jected to.such an examination without 
his consent. 


INVESTIGATION PRIOR TO DISPOSITION 


Except where the requirement is waived by the judge, no 
decree other than discharge shall be entered until a written report 
of the social investigation by an officer of the court has been 
presented to and considered by the judge. Where the allegations 
of the petition are denied, the investigation shall not be made 
until after the allegations have been established at the hearing. 
The investigation shall cover the circumstances of the offense 
or complaint, the social history and present condition of the 
child or litigants and family, and plans for the child’s immediate 
care, as related to the decree; in cases of support, it shall include 
such matters as earnings, financial obligations, and employment. 


COMMENT ON SECTION 23 


The court may call for an investiga- 
tion prior to the hearing on the issues, 
or may postpone the investigation 
until after the hearing, and must 
postpone it until after the hearing 
when there is a justiciable issue. How- 
ever, except where he deems it un- 
necessary, the judge should have the 
benefit of the investigation before 
issuing the decree. 

For a discussion of the content of 
the social study, see Guides for Juve- 
nile Court Judges (NPPA, 1957), pp. 
49-56. 

The section applies to all family 
cases, and it adds particular reference 
to financial matters in cases of sup- 
port, since the requirement of an 


investigation is a general one; if other 
Statutes (e.g., adoption, matrimonial 
action) contain specific provisions re- 
garding such investigations, they 
would govern. 

The Children’s Bureau position dif- 
fers from the committee’s in certain 
respects. It would not permit the judge 
to waive the investigation, declaring: 


“Since the effectiveness of the family 
court is dependent on individualized 
disposition, the Bureau believes that 
the making of a social study and its 
use by the court should be mandatory 
in certain cases. Although securing 
sufficient staff to meet this require- 
ment may be difficult in some in- 
stances, it is neveriheless a minimum 
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requirement essential to the function- 
ing of the court. Meeting this prob- 
lem is one of the reasons the Chil- 
dren’s Bureau opposes authorizing 
court staff to provide marital counsel- 
ing service or a continuing casework 
service on an informal basis as pro- 
vided elsewhere in this Act.” 
The section the Children’s Bureau 
prefers would read as follows: 
Investigation Prior to Disposition 
“A social study and a report in 
writing shall be made in the case of 
a minor concerning whom a petition 
has been filed under subdivision 1 
and 2 of section 8 of this Act. Such 
study shall be initiated upon the filing 
of a petition except in petitions filed 
under subdivision 1 of Section 8 of 
this Act when it is ascertained that 
the minor denies the allegations set 
forth in the petition. In such case the 
study shall proceed only after the 
court after hearing has made a find- 
ing as to allegations in the petition. 
“Social studies shall also be made 
in proceedings to decide disputed or 
undetermined legal custody and in 
custody disputes arising out of a di- 
vorce action. In all other awards of 
custody arising out of a divorce ac- 
tion, including those where an agree- 


§ 24. DECREE 


tion 8: 


ON AU RW NN 


ment with respect to custody has been 
made by the parties, the judge may 
order a social study when he has rea- 
son to believe such action is necessary 
to assure adequate protection of the 
minor. The judge by special order or 
by rule of court may require a social 
study in support cases covering finan- 
cial ability and other matters perti- 
nent to making an order of support. 
The use of such studies in custody and 
support hearings shall be governed by 
the provisions of Section 19. 

“Social studies required by this sec- 
tion shall be presented to and consid- 
ered by the judge prior to making 
disposition. 

“The judge shall have authority to 
order and use a presentence investiga- 
tion with respect to any criminal ac- 
tion under the jurisdiction of the 
court in accordance with the existing 
provisions of the law with respect to 
the making and use of such studies.” 

The National Probation and Parole 
Association believes that the investiga- 
tion called for by Section 23 should 
not be subject to waiver in any case 
of a minor under Section 8, subdivi- 
sion 1 or 2, except for minor traffic 
violations. It would also require the 
investigation in custody cases. 


When a minor is found by the court to come within the 
provisions of Section 8 of this Act, the court shall so decree and 
in its decree shall make a finding of the facts upon which the 
court exercises its jurisdiction over the minor. Upon such decree 
the court shall, by order duly entered, proceed as follows: 

1. As to a minor adjudicated under subdivision 1 of Sec- 


(a) The court may place the minor on probation in his 
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own home or in the custody of a suitable person elsewhere, upon 
conditions determined by the court. 

(b) The court may vest legal custody of the minor in [{ap- 
propriate department or division of state government respon- 
sible for administering the state institutions serving delinquent 
children}, in a local public agency or institution, or in any pri- 
vate institution or agency authorized to care for children or 
to place them in family homes. In committing a child to a private 
institution or agency, the court shall select one that is approved 
by the {appropriate licensing or approving state department] 
or, if such institution or agency is in another state, by the equiv- 
alent department of that state where approval is required by law. 

(c) In cases of violation of traffic laws or ordinances the 
court may, in addition to any other disposition, suspend or re- 
strict a license to drive. 


2. As to a minor adjudicated under subdivision 2 of Sec- 
tion 8: 

(a) The court may place the minor under protective super- 
vision in his own home or in the custody of a suitable person 
elsewhere, upon conditions determined by the court. 

(b) The court may vest legal custody of the minor in a 
governmental or nongovernmental agency or institution licensed 
or approved by the state to care for minors, with the exception 
of an institution primarily for the care and treatment of minors 
committed under subdivision 1. 

3. An order vesting legal custody in an individual, agency, 
or institution shall be for an indeterminate period but shall not 
remain in force or effect beyond three years from the date en- 
tered, except that the individual, institution, or agency may file 
a petition with the court requesting renewal of the order and 
the court, after notice to parties, a hearing, and finding, may 
renew the order if it finds such renewal necessary to safeguard 
the welfare of the minor or the public interest. Renewal may be 
periodic during minority, but no order shall have any force or 
effect beyond minority. An agency granted legal custody shall 
have the right to determine where and with whom the child shall 
live, provided that placement of the child does not remove him 
from the territorial jurisdiction of the court. An individual 
granted legal custody shall exercise the rights and responsibilities 
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personally unless otherwise authorized by the court. 

4, Whenever the court vests legal custody of a child in an 
institution or agency it shall transmit with the order copies of the 
clinical reports, social study, and other information pertinent to 
the care and treatment of the child, and the institution or agency 
shall give to the court any information concerning the child that 
the court may at any time require. An institution or agency receiv- 
ing a child under this subdivision shall inform the court when- 
ever the status of the child is affected through temporary or 
permanent release, discharge, or transfer to other custody. An 
institution to which a child is committed under subdivision 1 
or 2 shall not transfer custody of the child to an institution 
for the correction of adult offenders. 

5. The court may order, for any child within its jurisdic- 
tion, whatever care or treatment is authorized by law. 

6. In placing a child under the guardianship or custody of 
an individual or of a private agency or private institution, the 
court shall give primary consideration to the welfare of the 
child. Where a choice of equivalent services exists, the court 
shall, whenever practical, select a person or an agency or an 
institution governed by persons of the same religion as that of 
the parents of the child, unless otherwise requested and con- 
sented to in writing or recorded in open court by the parent or 
parents; or in the case of a difference in the religion of the 
parents, then of the same religion as that of the child, or if 
the religion of the child is not ascertainable, then of the religion 
of either of the parents or a religion acceptable to them. 

7. In support of any order or decree under Section 8, sub- 
division 1 or 2, the court may require the parents or other per- 
sons having the custody of the child, or any other person who 
has been found by the court to be encouraging, causing, or con- 
tributing to the acts or conditions which bring the child within 
the purview of this Act and who are parties to the proceeding, 
to do or to omit doing any acts required or forbidden by law, 
when the judge deems this requirement necessary for the wel: 
fare of the child. If such persons fail to comply with the require: 
ment, the court may proceed against them for contempt of coutt. 

8. In support of any order or decree for support, the court 
may make an order of protection setting forth reasonable con 
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ditions of behavior to be observed for a specified time, binding 
88 upon husband or wife, or both. This order may require either 
89 spouse to stay away from the home or from the other spouse 
90 or children, may permit the other to visit the children at stated 
91 periods, or may require a spouse to abstain from offensive con- 
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Id that | 92 duct against the children. 

receiv- | 93 9. The court may dismiss the petition or otherwise ter- 
when- | 94 minate its jurisdiction at any time. 

rary or} 95 10. In any other case of which the court has jurisdiction, 
dy. An} 96 the court may make any order or judgment authorized by law. 
rision 1 





titution 





The section includes all of the usual 
dispositions available to courts in 
children’s cases. Lines 57 to 60, pro- 
hibiting a children’s institution from 
transferring custody of a child to a 
correctional institution for adult of- 
fenders, is a necessary and new provi- 
sion, not contained heretofore in the 
Standard Juvenile Court Act. In a 
number of jurisdictions it is the prac- 
tice, occasionally upheld by the courts, 
to transfer a child to an adult correc- 
tional institution, usually for some 
sort of misbehavior or breach of dis- 
cipline in the training school. Such 
a transfer is a repudiation of the 
entire concept of special children’s 
proceedings, which embraces not only 
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a child should not be able to transfer 
him to such an institution (see White 
v. Reid, 126 Fed. Supp. 67). Accord- 
ingly subdivision 4 prohibits such a 
transfer. A child so seriously disruptive 
of the institution’s program that trans- 
fer is essential will, in so behaving, 





















































COMMENT ON SECTION 24 


almost always have violated some law 
over which the criminal court has 
jurisdiction. A new proceeding should 
be commenced on that basis, and if 
there is to be a commitment to an 
adult institution, it should be in ac- 
cord with Section 13. 

The Children’s Bureau prefers that 
waiver to the criminal court be au- 
thorized where the offense in the insti- 
tution is a misdemeanor, provided 
that the court makes certain other 
specific findings which would discour- 
age indiscriminate use of transfer. It 
declares that “these violations gen- 
erally are misdemeanors rather than 
felonies.” It therefore prefers provi- 
sions authorizing such transfers as fol- 
lows: 

“The court may waive jurisdiction 
and order a minor held for criminal 
proceedings after full investigation 
and hearing when an agency or insti- 
tution holding legal custody of a 
minor sixteen years of age or over 
files a petition with the court alleg- 
ing that such minor while in the in- 
stitution or under the care of the 
agency has violated one of the fol- 
lowing sections [ ]* and that such vio- 


“Sections dealing with specific misdemeanors 
such as simple assault, disorderly conduct, 
destruction of property, etc. 
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lation was harmful to other children 
or disruptive of the programs of such 
agency or institution and the court 
finds such allegations to be true and 
that the minor is not committable to 
an institution for the mentally defi- 
cient or the mentally ill, and is not 
treatable in any available institution 
or facility within the state designed 
for the care and treatment of chil- 
dren.” 


The Children’s Bureau believes this 
provision is “necessary to meet some 
of the problems presented by the ex- 
tremely aggressive older adolescents 
not profiting from children’s programs 
and who need care and treatment in 
a physically restricting facility for an 
extended period of time.” 

In a properly set up correctional 
system such transfers would be rare. 
The training schools division or youth 
authority should be equipped to deal 
with aggressive as well as amenable 
youths. 


With respect to traffic violations, 
the Children’s Bureau is in accord 
with subdivision Ic as to violations by 
unlicensed child traffic violators and 
violations of a more serious nature— 
manslaughter, unauthorized use or oc- 
cupancy, driving under the influence 
of intoxicating liquor or narcotics, 
and leaving the scene of an accident 
—which indicate the need of the serv- 
ices of the family court. In cases of 
licensed child traffic violators the 
Children’s Bureau believes that the 
disposition power of the court should 
be limited to those sanctions appli- 
cable to traffic violations by an adult, 
although it is in accord with the sec- 
tion (subdivision Ic) that in those 
cases the court should have the addi- 
tional power to suspend or restrict a 
license to drive. 
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In any disposition in a child’s case 
the welfare of the child is the first 
consideration, and this should prevail 
when the child is placed under guard- 
ianship other than that of his parents, 
The religious orientation is secondary, 
although the religious contribution to 
the treatment of the child is impor 
tant. The draft also attempts to pro- 
vide safeguards to protect the religious 
convictions of children or their par- 
ents. Sectarian agencies of the child’s 
faith should, wherever possible, pro. 
vide prompt and adequate services in 
accordance with the needs of the 
child. Where they are not able to best 
meet the child’s needs, the court must 
place the interest of the child above 
any religious or sectarian considera. 
tion. Placement in a sectarian institu- 
tion of the child’s religious faith 
should not be made where other avail- 
able treatment, foster home care, or 
disposition is in the best interest of 
the child. 


The section does not authorize the 
appointment of a guardian for a child 
adjudicated under subdivision 1 o 
2 of Section 8. The appointment of a 
guardian should occur only under a 
petition meeting the statutory require- 
ments, the parents receiving notice by 
the petition that a guardian is to take 
over much of their parental duties. In 
some cases under subdivisions 1 and 
2 it might be proper to amend a peti. 
tion to authorize appointment of 3 
guardian. The Children’s Bureau be- 
lieves that every child has a right to 
have a person legally responsible fo 
him, either his natural parent or 2 
guardian of the person. It recommend: 
that “when the court finds that a par 
ent is unable to adequately discharg 
the responsibility of guardianship in 
cases adjudicated under Section & 
subdivisions 1 and 2, it should tak 
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"s case } action to amend the petition to in- propriate proceedings are instituted 
e first f clude the issue of guardianship, or for the appointment of the guardian 
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nsidera CoMMENT ON SECTION 25 
institu. 


is fail The injunction against calling the a juvenile or family court law should 
oe sae adjudications of the court “convic- have all the protections suggested. 
care, orf Hons” carries out the gencral spirit of In addition, community alertness is 
;f the law. In addition, the provision is needed to see that the spirit as well 
terest off... se : 
indispensable to establishing the con- as the letter of the law is obeyed. The 
é stitutionality of the procedure. Since military authorities often treat a ju- 
= the the procedure applicable to adults ac-_ venile or a family court adjudication 
ra child} cused of crime is not utilized in chil- of a child as though it were a convic- 
dren's proceedings, it would be un- tion of crime, and sometimes police 
constitutional for such a procedure to practices ignore the noncriminal na- 
culminate in a criminal conviction. ture of the disposition. The same is 
Although practically all juvenile true for private individuals, partic- 
court laws have some provisions incor- ularly employers. 
porating the substance of Section 25, 


§ 25. ADJUDICATION OF CHILD NONCRIMINAL 


No adjudication by the court of the status of any child shall 
be deemed a conviction; no adjudication shall impose any civil 
disability ordinarily resulting from conviction; no child shall be 
found guilty or be deemed a criminal by reason of adjudication; 
and no child shall be charged with crime or be convicted in any 
court except as provided in Section 13 of this Act. The disposi- 
tion made of a child, or any evidence given in the court, shall 
not operate to disqualify the child in any civil service or military 
application or appointment. 
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Except as otherwise provided by this Act, any decree or order 
of the court may be modified at any time. 

At any time during supervision of a minor the court may 
issue notice or other appropriate process to the minor if he is of 
sufficient age to understand the nature of the process, to the 
parents, and to any other necessary parties to appear at a hear- 
ing on a charge of violation of the terms of supervision, for any 
modification of the decree or for discharge. The provisions of 
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9 this Act relating to process, custody, and detention at other stages 
10 of the proceeding shall be applicable. 

il A parent, guardian, custodian, or next friend of any minor 
12 whose status has been adjudicated by the court, or any adult af- 
13 fected by a decree of the court, may at any time petition the 
14 court for a rehearing on the ground that new evidence, which 
15 was not known or not available through the exercise of due 
16 diligence at the time of the original hearing and which migit 
17 affect the decree, has been discovered. Upon a showing of such 
18 evidence, the court shall order a new hearing and make such 
19 disposition of the case as the facts and the best interests of the 
20 child warrant. 

21 A parent, guardian, or next friend of a minor whose legal 
22 custody has been transferred by the court to an institution, 
23 agency, or person may petition the court for modification or 
24 revocation of the decree, on the ground that such legal custodian 
25 has wrongfully denied application for the release of the minor 
26 or has failed to act upon it within a reasonable time, and has 
27 acted in an arbitrary manner not consistent with the welfare of 
28 the child or the public interest. An institution, agency, or person 
29 vested with legal custody of a minor may petition the court for 
30 a renewal, modification, or revocation of the custody order on 
31 the ground that such change is necessary for the welfare of the 
32 child or in the public interest. The court may dismiss the petition 
33 if on preliminary investigation it finds it without substance. If 
34 it is of the opinion that the decree should be reviewed, or, except 
35 where the legal custody has been transferred to a public institu- 
36 tion or agency maintained by the state, the court on its own 
37 motion considers that its decree should be reconsidered, it shall 
38 conduct a hearing on notice to all parties concerned, and may 
39 enter an order continuing, modifying, or terminating the decree. 
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COMMENT ON SECTION 26 


For the protection of the parties 
the court must be empowered to 
modify its decree when circumstances 
warrant it. It is presumed that public 
institutions are carrying out the man- 
date of the decree transferring legal 
custody. Acccordingly, the court 


should not review such decree unless 
evidence to the contrary is brought 
to its attention by petition of parent 
or guardian. 

The Children’s Bureau believes that 
the authority of the court to modifj 
its orders should be limited and should 
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be the same regardless of whether legal 
custody has been vested in a public 
or voluntary agency. It would, there- 
fore, delete from the last paragraph 


151 


the following words: “or, except” in 
line 34 through “reconsidered” in 
line 37. 
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§ 27. SUPPORT OF CHILD COMMITTED FOR STUDY OR CARE 


Whenever legal custody of a child is given by the court to 
someone other than his parents, or when a child is given medical, 
psychological, or psychiatric study or treatment under order of 
the court, and no provision is otherwise made by law for the 
support of the child or for payment for such treatment, compen- 
sation for the study and treatment of the child, when approved 
by order of the court, shall be charged upon the county where the 
child has legal settlement. After giving the parent a reasonable 
opportunity to be heard, the court may order and decree that the 
parent shall pay, in such manner as the court may direct, a rea- 
sonable sum that will cover in whole or in part the support and 
treatment of the child given after the decree is entered. If 
the parent willfully fails or refuses to pay such sum, the court 
may proceed against him as for contempt, or the order may be 
filed and shall have the effect of a civil judgment. 

Compensation may be made to a nongovernmental agency 
provided that it shall make periodic reports to the court or to 
an agency designated by the court concerning the care and treat- 
ment the child is receiving and his response to such treatment. 
These reports shall be made as frequently as the court deems 
necessary and shall be made with respect to every such child at 
intervals not exceeding six months. The agency shall also afford 
an opportunity for a representative of the court or of an agency 
designated by the court to visit, examine, or consult with the 
child as frequently as the court deems necessary. 


COMMENT ON SECTION 27 


Under the concept of the juvenile 
and family court, taking legal custody 
away from a child’s parents is not 
done as punishment but as a sub- 
stitute for parental care. Accordingly, 
the Act makes provision (as do many 
juvenile court acts) for payment by 
the parent of a reasonable sum to 


cover all or part of the support and 
treatment of the child. Such an order 
is not authorized until an adjudica- 
tion; it would not be proper for a 
child who is being held in detention 
or shelter prior to an adjudication. 
The basis of a controlling order affect- 
ing the parents is an adjudication; 
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if the child has not yet been adjudi- 
cated, this basis does not exist. Fur- 
thermore, if eventually the child is 
discharged on the ground that the 
allegations of the petition were not 
substantiated, it would be entirely 
improper and unfair to charge the 
parent with cost of a procedure for 
which it was not responsible. 

The last paragraph of the section 


agency which receives legal custody 
of a child. When funds used to com- 
pensate a private agency are a part of 
the budget of an administrative agen- 
cy, such as a county or state depart- 
ment of welfare, the public agency 
should be vested with legal custody of 
the child and should purchase the 
care needed rather than have a direct 
order made upon its funds. 


authorizes compensation to a private 


§ 28. APPEAL 


An interested party aggrieved by any order or decree of 
the court may appeal to the {appellate} court for review of 
questions of law and fact. The procedure of such an appeal shall 
be governed by the same provisions applicable to appeals from 
the {highest court of general trial jurisdiction} except that where 
the decree or order affects the custody of a child, the appeal 
shall be heard at the earliest practicable time. In children’s cases 
the record on appeal shall be given a fictitious title, to safe- 
guard against publication of the names of children. 

The pendency of an appeal or application therefor shall not 
suspend the order of the court regarding a child, and it shall not 
discharge the child from the custody of the court or of the person, 
institution, or agency to whose care he has been committed, 
unless otherwise ordered by the appellate court on application basic 
of appellant. If the {appellate} court does not dismiss the pro- | ‘¢si 
ceedings and discharge the child, it shall affirm or modify the ~ 
order of the family court and remand the child to the jurisdic- be e 
tion of the court for disposition not inconsistent with the {appel- ae 
late} court’s finding on the appeal. =e 
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COMMENT ON SECTION 28 

The right of appeal is as applicable 
in juvenile and family courts as in 
any other court. The informality of 
procedure, which is desirable, should 
never go to the point of ignoring the 
basic rights of parents and children, 


simy 
including the right to appeal. The im- forn 
portance of this right is stressed by “ 
the provision in Section 19 requiring 
that persons before the court be given 
notice of the right to appeal. 
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ARTICLE VI. GENERAL PROVISIONS 


§ 29. CONTEMPT OF CoURT 


Any adult who willfully violates, neglects, or refuses to 
obey or perform any lawful order of the court may be proceeded 
against for contempt of court. Any adult found in contempt of 
court may be punished by a fine not to exceed $500, or by im- 


prisonment not to exceed fifty days, or by both such fine and im- 
prisonment. 
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§ 30. Court SESSIONS; QUARTERS 


Sessions of the court shall be held at such places through- 
out each district as the court shall determine. Suitable quarters 
shall be provided by the {local or state fiscal body or jointly} 
for the hearing of cases and for the use of the judges and other 
employees of the court. 


COMMENT ON SECTION 30 
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“The arrangement of the juvenile 
courtroom should create a conference 
atmosphere, with the dignity which 
inspires respect for the court. Three 
basic principles are suggested in the 
design of a courtroom. 


“1. The bench or desk should not 
be elevated; the judge’s chair should 
be at the same level as other chairs 
in the room. 


“2. The courtroom itself should be 
simple in design with no emphasis on 
formality. 


“3. Accommodations should be pro- 
vided to seat the child and his parents 
as well as others present. If children 
and parents are grouped informally 
directly in front of and relatively close 
to the judge the arrangement may 
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reduce tension and emphasize the con- 
ference aspect of the hearing. 

“The room should have a friendly 
appearance, yet certain appropriate 
symbols such as a properly mounted 
(and clean) flag may be effectively 
used. A typical room can frequently 
be softened by draperies and carpet- 
ing. It should not be cluttered with 
distracting office paraphernalia; a 
crowded, makeshift, inadequate hear- 
ing room impresses children and par- 
ents with the community’s indifference 
to the court. 

“Where specialized courtrooms as 
described above are not available, the 
hearings should be held in a separate 
room (not the regular adult court- 
room) or in the judge’s chambers.” 
(Guides for Juvenile Court Judges, 
NPPA, 1957, pp. 57-58.) 
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§ 31. CourT AND WITNESS FEES 


In proceedings under Section 8, subdivision 1 and 2, of this 
Act, no court fees shall be charged against, and no witness fees 
shall be allowed to, any party to a petition. No officer of the 
state or of any political subdivision thereof shall be entitled 
to receive any fee for the service of process or for attendance in 
court in any such proceedings. All other persons acting under 
orders of the court may be paid for service of process and at- 
tendance or service as witnesses, the fees provided by law to be 
paid from the proper appropriation when the allowances are 
certified to by the judge. 
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§ 32. EXPENSES 


Except as otherwise provided, all funds required for the 
operation of this Act shall be a state charge. The salaries and 
other compensation of all employees of the Board shall be fixed 
by the presiding judge; the salaries and other compensation of 


all employees of the district court shall be fixed by the judge 
or senior judge of the district. 


COMMENT ON SECTION 32 
Statutory specification of salaries or the state for the cost of essential per- 
maximum salaries is not desirable. sonnel. 
The National Probation and Parole The Children’s Bureau would pre- 
Association publishes information fer the second sentence of this section 
showing the salaries paid to probation to read: 
officers throughout the United States. “The salaries and other compensa- 
tion of all employees of the court shall 
See Section 6 and comment, regard- be set by the Board and fixed within 
ing the power of the court to obligate one total appropriation therefor.” 


§ 33. RECORDS; FoRMS; PUBLICATION 


The court shall maintain records of all cases brought before 
it. In proceedings under Section 8, the following records shall 
be withheld from public inspection: the court docket, petitions, 
complaints, information, motions, and other papers filed in any 
case; transcripts of testimony taken by the court; and findings, 
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verdicts, judgments, orders, decrees, and other papers other than 
social records filed in proceedings before the court. These records 
shall be open to inspection by the parties and their attorneys, 
by an institution or agency to which custody of a child has been 
transferred, by an individual who has been appointed guardian; 
with consent of the judge, by persons having a legitimate interest 
in the proceedings; and, pursuant to rule or special order of the 
court, by persons conducting pertinent research studies, and by 
persons, institutions, and agencies having a legitimate interest 
in the protection, welfare, or treatment of the child. 

Reports of social and clinical studies or examinations made 
pursuant to this Act shall be withheld from public inspection, 
except that information from such reports may be furnished, in 
a manner determined by the judge, to persons and governmental 
and private agencies and institutions conducting pertinent re- 
search studies or having a legitimate interest in the protection, 
welfare, and treatment of the child. 

All information obtained and social records prepared in the 
discharge of official duty by an employee of the court shall not 
be disclosed directly or indirectly to anyone other than the judge 
or others entitled under this Act to receive such information, 
unless and until otherwise ordered by the judge. 

Without the consent of the judge, neither the fingerprints 
nor a photograph shall be taken of any child taken into custody, 
unless the case is transferred for criminal proceeding. The name 
or picture of any child subject to the jurisdiction of the court 
shall not be made public by any medium of public information, 
except as authorized by order of the court. 




























COMMENT ON SECTION 33 
Provisions protecting the privacy of _ ing of self-respect in effecting rehabili- 
information and records in children’s tation, or, in family cases, whatever 
and family cases are found in the laws __ residue of affection, esteem, and desire 
of many states. Their purpose is to to conciliate that remains in the face 
prevent the humiliation and demor- of complaints and litigation. 
alizing effect of publicity or unneces- The social records often contain 
sary disclosure of private affairs highly confidential information re- 
heavily charged with feelings of anxi- garding the attitudes of members of 
ety, guilt, and recrimination. Dis- the family toward one another. If 
closure would make it more difficult probation officers were compelled to 
for the court to utilize a child’s feel- produce these records and testify in 
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proceedings in other courts, their rela- 
tionship with parents and children 
and with wives and husbands would 
be impaired and their constructive 
efforts reduced in effectiveness. 

Since disclosure of records is con- 
trolled by the judge, it continues to 
be controlled by him in the face of a 
subpoena. Whether such a subpoena 
should be obeyed, and to what extent, 
lies in the discretion of the judge, who 
has control of the court’s records. 

The necessary degree of confiden- 
tiality inevitably varies from case to 
case. The discretion required is best 
exercised by the judge, who is charged 
with protection and treatment of the 
child, and is best informed regarding 
his condition and behavior. Accord- 
ingly, the judge of the family court 
may consent to disclosure of informa- 
tion, whether to a social agency, a 
researcher, another court, or the par- 
ties. 

With respect to children’s cases the 
New Jersey Supreme Court, uphold- 
ing a statute forbidding the use in the 
criminal court of a juvenile court ad- 
judication, declared: “Clearly the leg- 
islature, in creating a new tribunal 
like the court for the trial of juvenile 
offenders, may prescribe what record 
it shall keep, or whether it shall keep 
any record at all, and if it does, what 
use, if any, shall be made of the 
record. ... We see no reason why the 
legislature may not enact that it is 
against public policy to hold over a 
young person in terrorem, perhaps for 
life, a conviction for some youthful 
transgression.” (Kozler v. N.Y. Tele- 
phone Company, 93 N.J.L. 279, 108 
Atl. 375.) 

Probation officers serving adult 
courts are included as having a legit- 
imate interest in the records. Although 
such records should not be available 
on the trial, they should be available 


to the adult court in the sentencing 
of a person who has appeared in the 
family or juvenile court. 

Mr. Proetz’s view is that finger- 
printing of children should be at the 
discretion of the official in charge of 
the police juvenile division or bureau 
rather than at the discretion of the 
judge. He declares that this is to the 
advantage of the juvenile, since “a 
comparison of prints more often than 
not eliminates the suspect, and there- 
fore results in a speedy and factual 
disposition. Obtaining permission of 
the judge would necessitate the di- 
vulging of information that could be 
prejudicial to the child in later court 
action. Children entering the armed 
forces or securing employment in 
other governmental agencies or many 
segments of industry are fingerprinted, 
and this has resulted in the removal 
of much of the stigma formerly asso- 
ciated with fingerprinting.” 

The prohibition of publication of 
the name or picture of any child does 
not interfere with the most compre- 
hensive reporting of the work of a 
juvenile or family court. (What was 
said in the comment on Section 19, 
dealing with privacy of hearings, ap- 
plies here as well: Newspaper report- 
ers are included among “persons 
having a legitimate interest in the 
proceedings” with the proviso that 
they will not disclose the identity of 
the participants.) The prohibition 
protects against reporting that may 
be unnecessarily destructive in indivi- 
dual cases. The attention gained by 
publicity may propel the sophisticated, 
aggressive, and “hardened” delinquent 
into further delinquent acts out of a 
desire for more recognition. For the 
majority of youngsters involved in 
delinquent behavior, publicity would 
be a crushing blow to them and their 
families. In either case, the objective 
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of providing effective guidance and 
correctional treatment which will pre- 
vent further delinquent behavior 
would be very seriously and adversely 
affected. 


The National Council of Juvenile 
Court Judges would prefer that the 
last sentence of the section be deleted. 
Its position regarding publication of 
a child’s name or picture is given in a 
resolution adopted at the 1954 Con- 
ference of the Council, reaffirmed at 
the 1958 meeting, and reading as 
follows: 


Whereas the National Council of Juve- 
nile Court Judges recognizes the right of 
the American press and public to be kept 
informed as to the overall operations of the 
courts; and 


Whereas the Council therefore encour- 
ages cultivation of cordial public relations, 
to the end that the public may be kept 
fully advised, and the courts may in turn 
receive from the press and public the sup- 
port they need in acquiring adequate pro- 
bation, psychiatric, and detention facilities, 
as well as all other auxiliary services which 
are essential to the satisfactory operation 
of the courts; and 


Whereas it is the traditional policy of 
the National Council of Juvenile Court 
Judges that the names of children and 
other material which would serve to iden- 
tify children and families involved be 
withheld from publication, as such infor- 
mation is damaging to the child and his 
family, and contravenes the humane phi- 


§ 34. COOPERATION 


losophy of juvenile court laws, without 
contributing to the prevention or correc- 
tion of juvenile delinquency; 

Be it resolved that the National Council 
of Juvenile Court Judges commends and 
notes with appreciation the understanding 
cooperation of the great body of the press 
in withholding from publication names of 
children and other material which would 
serve to identify children and families in- 
volved; and 

Be it further resolved that this Council 
expresses the hope that the acceptance of 
this principle on the part of the press may 
become even more widespread, through 
voluntary cooperative understandings with 
the courts. 

Twelve leading newspaper editors 
were convened by NPPA on February 
28, 1959—some weeks after the draft- 
ing committee completed its work—to 
discuss with some outstanding judges 
the problem of newspaper access to 
juvenile court information. The con- 
sensus among the editors was that they 
were opposed to any statutory restric- 
tions on the publication of names of 
children who come within the jurisdic- 
tion of the juvenile court. The prob- 
lem of the court-press relationship is 
complex. The role of the police is 
involved, and there is the question of 
control of publication before the court 
has jurisdiction. These matters, which 
do not lend themselves to solution by 
simple formula, are to be discussed 
by judges and editors at additional 
NPPA-sponsored meetings. 


It is hereby made the duty of every public official or depart- 
ment to render all assistance and cooperation within his or its 
jurisdictional power which may further the objects of this Act. 
The Board and the court are authorized to seek the cooperation 


of organizations whose object is to protect or aid children and 
family life. 
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COMMENT ON SECTION 34 


In its investigations and casework 
the family court becomes an adminis- 
trative social casework agency; it 
should follow the example of coopera- 
tion displayed by the best private 
agencies, taking advantage of the re- 
sources other agencies offer for dealing 
with the complicated and difficult 
problems often presented. While good 
court employees and other social work- 
ers do not need the admonition con- 
tained in this section, its statement in 
the law will give the court a clear 
right to seek such cooperation and 
impose upon others the clear obliga- 
tion to respond. 

Standards for Specialized Courts 
Dealing with Children (U.S. Chil- 
dren’s Bureau Publication No. 346, 
1954, pp. 97-99) states: 


If the court is to do its work efficiently, 
it should have available good child care 
treatment and preventive service, which 
may be furnished by public and voluntary 
social agencies providing care or service 
for children and families, churches and 
their affiliated activities, recreational and 
other group work agencies, police depart- 
ments, particularly juvenile bureaus, child 
guidance clinics, and health departments. 
It is essential that the court maintain good 
working relationships with these agencies. 

Since the common objective of the court 
and the agencies is to provide care or 
treatment for children, there must be 
mutual respect and willingness to work 
together. Mutual respect, in this case, is 
more than personal admiration. It in- 
volves regard for the tenets of each other’s 
profession and for the contribution each 
can make. A court cannot work effectively 
with an agency which does not recognize 
the rights of individuals assured by law 
and the court’s function to protect these 
rights. An agency cannot work effectively 
with a court which believes the treatment 
or social processes used by the agency are 
only incidental to its ability to provide a 


child with a bed, or which believes it 
should direct each step of care and treat- 
ment. 


Respect also involves a willingness by 
the court to permit the agency to make 
certain treatment decisions for which it is 
qualified. It also includes agency recogni- 
tion and acceptance of the fact that cer- 
tain decisions affecting the rights of a 
child or parent which involve treatment 
must be made by the court. It is extremely 
important, therefore, that each have a 
clear understanding of where its powers 
and responsibilities begin and end, with 
regard to each other and to parent and 
child. The use of written court-agency 
agreements is an excellent means of re- 
ducing misunderstandings and promoting 
harmonious working relationships. 


Although one of the court’s major con- 
cerns will be with agencies having a direct 
bearing on its cases, it should also work 
to improve such general services as recrea- 
tion, financial assistance, family counseling, 
protective service, maternity home care, 
education, and child guidance, through 
cooperative planning, publicly expressed 
support, legislative backing, and other 
processes of community organization. 


The court is in a particularly good posi- 
tion to see the gaps in services which exist 
in the community, to bring these gaps to 
the attention of planning groups in the 
community, and to work with them to se- 
cure more adequate services. 


The court should have representation in 
the local council of social agencies and 
council committees concerned with prob- 
lems closely related to the work of the 
court. 


The court should endeavor to have its 
work understood and supported by the 
community. Such understanding and sup- 
port will go far in obtaining the necessary 
facilities and in making the court’s re- 
sources and methods known to those who 
may refer children or be brought before it. 
The court owes to the community an ac- 
counting of its work and, through such 
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an accounting, may receive valuable help 
and advice. 


Interpretation of the court’s work to the 
community can be done in many ways. 
Methods which are important include: 


1. The publication of an annual report 
in which the court describes its work. This 
report is also a medium through which 
the court can point to the need for en- 
larged or better facilities for the care and 
treatment of children. 


2. A good working relationship with the 
press. Examples of this would be the giving 
of nonconfidential information that is 
newsworthy and the inviting of press rep- 
resentatives to attend hearings and observe 
the work of the court... . 


3. The use of a statewide or local citi- 
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§ 37. CITATION OF ACT 
1 This Act may be cited as the Family Court Act. 
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§ 38. Time oF TAKING EFFECT 
1 This Act shall take effect on 
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zen’s advisory committee to interpret the 
philosophy, achievements, and needs of 
the court. Such advisory committees should 
represent broad interests in the commun- 
ity and should include members of the 
public at large as well as professional 
people. Advisory committees . . . should 
be used not only to interpret the court’s 
work but also to give the general public 
a chance to make suggestions about the 
work of the court. 


4. Talks by the judge or by court staff to 
PTA’s, church groups, fraternal organiza- 
tions, and other civic groups; permitting 
representatives of such groups to visit the 
court and observe hearings. Both of these 
methods are valuable in establishing sound 
community relations and in developing 
interest in the work of the court. 


If any section, subdivision, or clause of this Act shall be 
held to be unconstitutional or invalid, such decision shall not 
3 affect the validity of the remaining portions of the Act. 


MODEL CONSTITUTIONAL PROVISION 


wn 


The legislature may provide for the establishment of juve- 
nile and family courts, however named, as separate courts or as 
parts of existing courts or of courts hereafter created, to serve 
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the state or such parts of the state as may be provided for by the | 


legislature; may provide for their organization, including the 
method of selection of the judges, officers, and employees thereof; 
and may define the jurisdiction of such courts and regulate 
procedure therein. 

The legislature may confer upon such courts exclusive or 
limited jurisdiction—civil, criminal, or equity—of proceedings 
for the protection, treatment, custody, commitment, and guard- 
ianship of minors, and may provide that proceedings in relation 
to minors charged with acts which would be crimes if committed 
by adults, including all felonies, shall be noncriminal; and may 
also confer such jurisdiction upon such courts of any or all 
proceedings affecting family relations, including but not limited 
to the following: divorce, annulment of marriage, marital sep- 
aration, relinquishment or termination of parental rights, adop- 
tion, establishment of paternity, and proceedings against persons 
who violate laws for the protection of children or for the support 
of dependents or who commit crimes against children. 
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The Place of the Family Court 
in the Judicial System 


RoscoE POUND 


T HAS come to be recognized that 
I the work of independent agencies 
treating the controversies that arise 
in the course of family relations needs 
to be unified. To maintain an elabor- 
ate system of independent tribunals 
and agencies, each with limited juris- 
diction, endeavoring to adjust the 
relations and order the conduct of the 
several parties to a suit for a divorce, 
or controversy involving the property 
or contracts among themselves, busi- 
ness relations among themselves, or 
guardianship or custody of the chil- 
dren, or crimes affecting each other 
or their children in the course of 
carrying on the relation, such as con- 
tributing to the delinquency of the 
children and juvenile delinquency, in 
the course of operation of a single 
household—to do these things is waste- 
ful of public funds and of private 
means, wasteful of the time and activ- 
ity of both the parties and the partic- 
ular judicial or administrative or 
private social agencies to which resort 
must be had, as well as often wasteful 
of some of the dearest interests which 
individuals cherish as their own. But 
all this is in truth but part of the 
problem of unifying the administra- 
tion of justice, which is becoming 
continually of increasing importance 
in the bigness and complexity of 
everything today. 

Others will expound more partic- 
ularly the case for a family court— 
what that court should be or may be, 
or do. Let me consider the place of 
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the court in a modern judicial organ- 
ization, how it can and should fit into 
such an organization, and thus have 
an effective role in the whole system 
of administration of justice according 
to law. The place of a family court 
in such an organization is no less a 
serious question than whether there 
should be such a court. For the time 
for new courts, self-sufficient and in- 
dependent, contending for jurisdic- 
tion, has gone by. There is room for 
more judicial achievement of justice 


but not for new courts on the old 
model. 


Why a Unified Judicial System 
Is Needed 

Multiplication of tribunals is char- 
acteristic of the beginnings of judicial 
organization. When some new type of 
controversy or some new kind of 
situation arises and presses for treat- 
ment, a new tribunal is set up to deal 
with it. So it was at Rome. So it 
was in England from the twelfth cen- 
tury to the sixteenth, and, on the 
whole, to the nineteenth century. In 
the same way we in the United States 
have set up administrative tribunals 
in the present century with no system, 
with little or no uniform provisions 
for or practice as to review, and not 
infrequently with no clear definition 
of jurisdiction as between one and 
another. The reason in each case is 
the same. Every new condition is met 
at first by a special act, and so for 
every new problem there is likely to 
be a new court. 
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This was true especially in the 
beginnings of our American polity. 
Coke’s Institutes were a bible to the 
founders of our legal polity. In the 
Fourth Institute he treated of “district 
courts above the number of one hun- 
dred,” except for a very few of general 
jurisdiction, each limited to a spe- 
cialty. It was not till the latter half of 
the nineteenth century that English 
lawyers began to see that the ideal 
was not a special tribunal for every 
special legal situation but instead a 
system of specialist judges in a unified 
court. Competent treatment of any 
controversy requires much beyond 
knowledge of a special branch of the 
law. In the complicated conditions 
of a crowded urban society it requires 
much more than an unassisted special- 
ist can know, in even the most petty 
prosecution. Wiggin says of the magis- 
trates of the metropolitan police 
courts in London, who are trained 
lawyers: “They have the supreme vir- 
tue of knowing how little they know.” 
The knowledge they lack is supplied 
by a modern apparatus of probation 
officers, physicians, and social workers 
unknown to the courts of the past. 

Today we have come to see the 
defects of the system of multiplied 
specialized courts: 


1. It involves conflicts and overlap- 
pings of jurisdiction and consequent 
waste of judicial power on jurisdic- 
tional points at the expense of the 
merits of cases. 

2. It involves waste of litigants’ 
time and money in throwing meritori- 
ous cases out of court to be litigated 
over again in other tribunals. 


3. It involves successive appeals, 
such as those on jurisdictional ques- 
tions followed by appeals on the 
merits. 


4. It requires determination of con- 
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troversies in fragments in which the 
merits of the whole situation may be 
lost or the efficacy of the legally ap. 
pointed remedies may be impaired. 

5. It involves waste of public money 
in maintaining separate courts of 
limited powers, whereas a unified ad- 
ministration not only would deal 
more adequately with each aspect but 
would assure effective dispatch of the 
whole at less expense both to litigants 
and to the parties. 

A system of multiplied separate 
courts has been embarrassed also by 
a rigid analytical doctrine of separa- 
tion of powers so that it has been 
difficult to give the judicial system the 
administrative powers necessary to 
proper exercise of the judicial func. 
tion in the complex organization re- 
quired for the administration of jus- 
tice in the social service state of today. 


FLEXIBILITY 


It is only recently that we have 
begun to see the need to organize 
courts in such a way that judges may 
be called from one to another, as the 
exigencies of judicial work may re- 
quire, by some administrative agency 
in the judicial system which has the 
function of applying judicial power 
where it is needed and without waste. 
What appears most conspicuously 
needed is responsible administrative 
leadership over an all-embracing court 
or court system and in each branch 
and division. But this is requiring, 
as unification has been going forward, 
new habits of thought on the part of 
both the bench and the legal profes 
sion. The institution of judicial coun- 
cils is showing itself particularly help- 
ful in this regard. 

The advantages of unified treat- 
ment of family troubles is manifest. 
But, where separate courts with ex- 
clusive jurisdiction of particular sit- 
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rotating panel of judges is not un- 
known in the system of independent 
tribunals. The remedy, in either type 
of organization, is to put the function 
of assigning judges to particular 
causes, or particular issues or cases to 
be heard before a specially qualified 
judge, into the hands of a functionary 
definitely pointed out as responsible 
and subject to responsible control by 
a superior of competent position. 
Definitely putting responsibility in a 
chief justice with corresponding power 
will insure applying the possibilities 
of a bench of judges to the fullest 
extent while assuring that the as- 
signment of judges for special cases or 
for special issues will not be abused. 

A system of courts devised to deal 
with the typical single issue required 
by the system of formulating an issue 
in pleadings, reducing the controversy 
by a series of successive formal state- 
ments to a fact asserted by the one 
and denied by the other, is not ad- 
equate to the troubles of a family 
in the complex society and manifold, 
diversified, and complicated activities 
of today. Treating the family situa- 
tion as a series of single separate con- 
troversies may often not do justice 
to the whole or to the several separate 
parts. The several parts are likely to 
be distorted in considering them apart 
from the whole, and the whole may 
be left undetermined in a series of 
adjudications of the parts. 

A court of equity can carry on in a 
single proceeding any number of de- 
terminations of single controverted 
claims, and can adjudicate controver- 
sies among numerous parties with 
only partial interest in the main 
cause, by means of reference to mas- 
ters who take evidence, make findings, 
and make reports. This analogy, 
rather than that of the action at law, 
should be used in the disposition of 
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the many-sided situations which may 
develop in the affairs of a family. 


INSEPARABLE ELEMENT OF 
ADMINISTRATION 


Reviewing the analogies upon which 
judicial institutions have been built 
we note three: (1) Summary action 
by a peace officer to inflict punishment 
in order to maintain the general secur- 
ity, becoming proceedings for trial 
and conviction before a magistrate or 
tribunal. (2) Summary interference 
by an official to put an end to violence 
or breach of the peace in a private 
quarrel, becoming an action at law. 
(3) Official winding up of the com- 
plicated affairs of a composite entity 
—a group of individuals having group 
interests as an entity which affect 
also individual interests of different 
sorts involved in the relations of the 
individual with the group and the 
relation of the group to other groups 
and to individuals outside of the 
group. 

Of these analogies the first is the 
one upon which our criminal proce- 
dure has taken form. The second was 
employed in the Roman legis actio 
of the period of the strict law and in 
the Anglo-American action at law. 
The third, which is eminently appro- 
priate to difficulties in the family rela- 
tions, was developed in English 
equity, in the winding up of partner- 
ships and companies, and in the last 
century was adapted to bankruptcy. 

As the common law developed on 
the lines of the second analogy, the 
ideas of procedure at law affected 
also subsequently developed proce 
dure in every feature to which legal 
proceedings were directed. Supple 
mentary procedures which are re 
quired by the conditions of juvenile 
delinquency and by the growth of 
enormous metropolitan urban com 
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munities have had to contend in their 
development and application with 
ideas appropriate to the first analogy. 
But we have been increasingly turn- 
ing to the third and the line of prog- 
ress is in that direction. 

The crucial part which the com- 
mon-law courts have played in the 
development of Anglo-American ad- 
ministration of justice has made the 
legal profession, and to no small ex- 
tent the public at large, suspicious of 
any administrative element in the 
course of judicial proceedings. But the 
exigencies of complete adjudication 
and full justice in the bigness of 
everything today call for it more and 
more. It is steadily gaining a place 
in the unified system which is being 
urged effectively in a growing number 
of states. It does not mean supplant- 
ing the judiciary by administrative 
agencies but rather that all govern- 
ment action, whether legislative, exec- 
utive, or judicial, has a necessary and 
inseparable element of administration 
which does not involve importing the 
technique of executive action into the 
judicial. 

Hearing by a competent specialist 
of particular questions incidental to 
complete dispatch of the differences 
which have come to exist in a house- 
hold, as part of a complete judicial 
winding up of the general situation, 
is as legitimately a part of the work 
of the judiciary as adjudicating the 
claim of a defrauded customer of a 
deceased dealer may be when dealt 
with as part of the administration of 
the dealer’s estate. In each case a 


| unified court may be able to give the 


claimant the benefit of trial or hear- 
ing before a competent specialist with- 
out resort to an independent court. 
While jurisdiction of courts with 
tespect to administration of estates 
varies greatly from state to state, the 
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modern type is becoming emancipated 
from limitations growing out of the 
medieval distinction between com- 
mon-law, equity, and _ ecclesiastical 
courts. 

It is instructive to note how the 
police courts in London are able to 
adjust procedure so as to make ad- 
equate advice and information avail- 
able to judicial magistrates as to petty 
offenders. Also notice should be taken 
of practice of advice and information 
as to sentence in criminal courts in 
many states today. A well-organized 
unified court system can make effec- 
tive provision for this in a family 
court division. 


DEMANDS ON FAMILY LAW 


A shifting of ideas everywhere as 
to the purpose of the legal ordering 
of society, of the regime of adjusting 
relations and ordering conduct by sys- 
tematic application of the force of 
politically organized society, and as 
to the meaning of justice, has been 
putting a heavy pressure on the ad- 
ministration of justice according to 
law. Very likely it is too soon to be 
sure of the path which juristic 
thought of the future will follow. 
But what seems to be indicated is 
increased weight given to the social 
interest in the individual life in the 
concrete instead of in the abstract. 
The concrete human being rather 
than the abstract will of the abstract 
individual is being emphasized. Men 
are thinking of satisfaction of concrete 
wants rather than of abstract wills. 
Family law, in which there must be 
a balance between the security of so- 
cial institutions and the individual 
life, is necessarily affected by such 
a change. More is demanded of the 
system of courts than in the past 
generation. 

Likewise in another respect we are 
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demanding more of family law than 
in the last century when our judicial 
organization took form. Progressive 
enfeeblement of domestic discipline, 
or neighborhood public opinion dis- 
cipline, and of the discipline afforded 
by religious organizations, has thrown 
an added and heavy burden upon the 
legal order. Family law has to carry 
much more of the burden of domestic 
discipline than is in proportion to its 
place in the legal system as it is. In 
the study of almost any legal subject 
today we are constrained to look first 
‘at the problem of administering jus- 
tice in a homogeneous pioneer, pri- 
marily agricultural, community of the 
early nineteenth century, and the way 
in which those problems were met 
with the legal institutions and legal 
doctrines inherited from England, and 
then turn in comparison to the prob- 
lems of administration of justice in a 


heterogeneous, urban, industrial com- 
munity of the present, and the difficul- 
ties of solving them with the legal ma- 
chinery of the past. Behind many of 
these problems are those raised by 
the wholly changed—and, in some 
parts of the land, somewhat suddenly 


changed—background of 
order. 

Not the least significant feature of 
the background of the legal order is 
the working of the more important 
nonpolitical, and in that sense non- 
legal, agencies of social control. Loss 
of efficiency in our older nonlegal in- 
stitutions and the rise of new ones are 
phenomena to be brought into rela- 
tion with those of the legal order. 
In the last century the main organized 
agency of social control after the law 
was the church. It was for the great 
mass of the people the authoritative 
exponent of the social norms of a 
pioneer, rural, agricultural society. 
But the churches have problems of 


the legal 
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their own in coping with the tasks 
of social control in the society of the 
time. It is not easy for any institution 
whose ends and tenets have been more 
or less formulated to the needs of one 
time, although with reference to pro. 
positions conceived in terms of uni- 
versal validity, to maintain its author. 
ity when those formulations cease in 
varying degree to govern men’s ac 
tions. A certain condition of institu. 
tional inadequacy is characteristic of 
eras of transition in our legal history. 
It was felt strongly at the Reforma 
tion; it is felt once more with respect 
to all the institutions of social control 
today. The law cannot bear the whole 
burden. Nothing in the way of law. 
reform will achieve all that we seek 
through social control. There must 
also be strengthening of the old re 
straining agencies which have in the 
past shared with the law in maintain- 
ing civilized society. We seek to or 
ganize, give direction to, and make 
effective the pressure upon each 
brought to bear by his fellow men in 
order to constrain him to do his part 
in upholding civilized society and to 
deter him from conduct at variance 
with the postulates of the social order. 

There are great advantages in a 
family court with general, including 
juvenile court, jurisdiction rather 
than a wholly administrative agency 
such as the board of children’s guard- 
ians which was at one time advocated 
instead of the juvenile court. Al 
though there was for a time in the 
early part of this century a cult of 
the administrative in this country, 
experience has been making us ap 
preciate the importance of the ethos 
of judicial adjudication—of open hear 
ing of both sides with full disclosurt 
of the case to be met on each side, 
of acting upon evidence of logically 
probative force, of care not to com 
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something which our American con- 
stitutional polity was set up to main- 
tain. A well-regulated family court, 
part of a unified judicial system, is 
better adapted than a purely admin- 
istrative agency to keep the balance 
between justice and security. 

Moreover, not merely in the setting 
up of an effectively organized family 
court but increasingly on every side 
of organized administration of justice 
there is today a task of development 
of the apparatus of sheriff's officers, 
clerks, shorthand reporters, and bail- 
ifs, familiar from our formative era, 
into the full and well-trained admin- 
istrative, investigatory, and advisory 
staff required for the complete and 
effective administration of justice in 
the society of today. 


If nothing else, a unified organiza- 
tion, in which the records are records 
of the court system as a whole, and 
so do not need copying and certifica- 
tion in going to or for inspection by 
another branch or division of the one 
great court, would work a profound 
change in the expense of legal pro- 
ceedings—it would go far to meet the 
expense of a staff of experts which 
adequate administration of justice in 
the family relations requires however 
the system of tribunals having cogniz- 
ance of them may be organized. How 
the magistrates in police prosecutions 
may be helped by even the beginnings 
of such a staff is well brought out in 
the sketches of the London police 
courts in Wiggin’s My Court Case 
Book (1948). 
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The Place of the Family Court 
in a Unified System 


No less important than the ques- 
tion of unifying the agencies of judi- 
cial treatment of the family’s legal 
difficulties is the place of the unified 
tribunal in the unified system of 
courts toward which we have been 
moving in the United States in the 
present generation and to which we 
shall be compelled to come ultimately 
by the bigness of everything in a 
crowded and mechanized world. 

From the lawyer’s standpoint it is 
vital to have magistrates trained in 
law. From the standpoint of the social 
worker it is of no less importance that 
the determinations be arrived at with 
the advice and concurrence of persons 
well trained in and qualified for social 
service. Both of these points of view 
must be heeded. The judge must 
know what the court may do and how 
it may be done within the limits of 
the law. The social worker must take 
account of this. But the judge must be 
advised of what is best suited in the 
individual case to rehabilitate the 
actual or redirect the potential delin- 
quent. They will work together best 
in a unified system rather than in sep- 
arate and very likely mutually jeal- 
ous and potentially hostile organiza- 
tions. 

It has been pointed out more than 
once of late that a juvenile court pass- 
ing on delinquent children; a court 
of divorce jurisdiction entertaining a 
suit for divorce, alimony, and custody 
of children; a court of common-law 
jurisdiction entertaining an action 
for necessaries furnished to an aban- 
doned wife by a grocer; and a crim- 
inal court or domestic relations court 
in prosecution for desertion of a wife 
and child—that all of these courts 
might be dealing piecemeal at the 
same time with the difficulties of the 
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same family. Indeed one might add 
an action for alienation of the affec- 
tion of the wife, actions about receipt 
of a child’s earnings, habeas corpus 
proceedings to try the immediate cus- 
tody of the child, a proceeding in a 
juvenile court for contributing to the 
delinquency of a child, and another 
in a juvenile court to determine what 
to do about certain specific delin- 
quencies of the child. It is time to put 
an end to the waste of time, energy, 
money, and the interests of litigants 
in a system, or rather lack of system, 
in-which as many as eight separate 
and unrelated proceedings may be 
trying unsystematically and frequently 
at cross purposes to adjust the rela- 
tions and order the conduct of a fam- 
ily which has ceased to function as 
such and is bringing up or threatens 
to bring up delinquent instead of 
upright children. 


One difficulty in judicial treatment 
of family problems is that while mar- 
riage is sometimes spoken of as a con- 
tract, it is radically distinguishable 
from contracts which create duties of 


debtor and creditor in commercial 
relations. A legal procedure designed 
to deal with breach of such contracts, 
having to do with an economic rela- 
tion capable of being reckoned in 
money, is not equal to treatment of 
the more complicated task of unravel- 
ing the complicated threads of the 
marriage bond and adjusting the re- 
spective relations so that each party 
may continue to live a useful life. 
Marriage creates a status. Dissolu- 
tion of a status calls for a procedure 
different from the one that suffices 
for recovery of damages for breach of 
a commercial contract or reparation 
for forcible aggression upon person or 
property. The former affects both the 
social and the economic order; the 
latter affects the economic order only. 


RoscoE POUND 


But judicial method is not bound 
inescapably to strict outlines of pro- 
cedure such as are usually appropriate 
to economic relations. In criminal, 
juvenile, and domestic relations courts 
the traditional processes have been 
modified and supplemented by de- 
velopment of such procedures as pro- 
bation and parole, reference for re- 
ports by physicians and psychiatrists, 
and expert investigations so as to en- 
able the court to reach conclusions 
upon an assured basis of expert in- 
quiry and opinion. 

Courts of equity, confronted with 
exceptional situations under condi- 
tions of railway transportation over 
continental distances and arrange- 
ments contemplating duration of ex- 
pensive constructions beyond ordi- 
nary terms of years, found how to 
adapt them to the formal procedure 
which had grown up in the English 
Court of Chancery. In the well-known 
case of the Council Bluffs Bridge over 
the Missouri River there was a con- 
tract for use of the bridge and tracks 
for 999 years, requiring schedules of 
rules and regulations for the move- 
ment of engines and trains to be made 
with equal regard for the rights of all 
parties. With improvements in equip- 
ment and increased use because of 
growth of population and business, 
these schedules had to be revised and 
modified continually. Despite an older 
idea that the court could not en 
force contracts for continuous per 
formance, the federal court found how 
to decree and compel specific per- 
formance. This shows how a court of 
equity can deal with a complicated 
situation for a protracted period and 
keep a proceeding alive so long as its 
supervisory powers were called for to 
do complete justice. In that case an 
administrative agency was afterward 
provided by Congress to regulate the 
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use of facilities of interstate commerce. 
But so far as the situation presented 
by the contract for use for 999 years 
went, apart from a general question 
of control of interstate commerce, the 
court with general equity jurisdiction 
was entirely equal to it. 
FAMILY CouRT PROCEDURES 


There are four applications of the 
analogy of a proceeding in chancery, 
rather than that of an action at law, 
which should govern in the family 
court procedure: 

1. Instead of being wholly conten- 
tious the proceeding in the family 
court division should be investigatory 
—directed to determining the best dis- 
position or adjustment of the family 
situation as a whole and seeking a 
complete disposition thereof. It may 
involve contentious trial of certain is- 
sues of fact. But the proceeding as a 
whole should not be primarily and 
characteristically contentious. 

2. The purpose should be to work 
out and seek to establish whatever 
plan is best for the family as a whole 
while not ignoring the interests of 
individual members. 

3. All persons who will be affected 
by a complete disposition should be 
made parties to the proceeding and 
there should be a simple method of 
bringing parties into the proceeding 
or a part thereof or dismissing them. 

4. The court should have an ade- 
quate staff of well-trained assistants. 
The staff of sheriff, sheriff's officers, 
clerks, bailiffs, and messengers which 
we have inherited from the common- 
law courts and ecclesiastical courts of 
eighteenth-century England is not 
enough for a modern court organiza- 
tion. Reorganization of the adminis- 
trative work of the courts has made 
much progress in the present century 
as to the contentious civil proceedings 
and bankruptcy proceedings. It should 


be carried out in the family court, and 
so carried out as to make full provi- 
sion for dealing with cases in the or- 
ganization of the family court division 
(as it may well be in the unified 
court) with the best of professional 
advice and assistance. 

Certainly the analogy of a contest 
over possession of or title to an auto- 
mobile should not be applied to the 
custody of children. 

When the juvenile court as an in- 
stitution had its inception in Chicago 
in 1899 it was fortunate that the 
Statute creating it was drawn up by 
a committee of the Chicago Bar Asso- 
ciation and so by lawyers in a state 
which had preserved a distinct equity 
practice. It was set up as a court of 
equity procedure, with the administra- 
tive functions incidental to equity 
jurisdiction, not as a criminal court, 
and not, as might have happened 
later, as an administrative agency with 
an incidental adjudicating function. 

A family court made to the model 
set by the juvenile court as a court of 
equity may be relatively informal in 
its procedure, a characteristic going 
back to the origin of English equity 
when one who sought relief in equity 
presented to the chancellor an “Eng- 
lish bill’—that is, an informal petition 
in English—whereas one who sought 
relief in a court of law had to buy a 
Latin writ and follow it up with a 
formal statement of his claim likewise 
in English. What is required is a 
simple investigatory procedure with 
contentious trial of issues of fact. 

PRINCIPLES OF ORGANIZATION 


But a court with administrative 
powers incidental to its function of 
doing justice is no more anomalous 
than an administrative agency with 
powers of adjudication incidental to 
doing effective administration. A com- 
plete analytical separation of powers 
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as to every item of government, so that 
sharp analytical lines are to be drawn 
rigidly and maintained inflexibly as 
to everything which may be involved 
in each exercise of governmental ac- 
tivity, may sacrifice substance to form 
in maintaining formal jurisdictional 
lines at all hazards. 

The modern idea is one of special- 
ist judges sitting in courts of wide gen- 
eral jurisdiction, made available on a 
flexible administrative system when 
and where they are needed. 


It was almost one hundred years 
ago that Lord Westbury called atten- 
tion to the waste of judicial power 
involved in unsystematic multiplica- 
tion of courts, successive appeals, in- 
dependent courts of first instance in 
every locality, concurrent jurisdictions 
raising unnecessary technical ques- 
tions of jurisdiction so that proceed- 
ings had to be thrown out instead of 
being transferred to the more con- 
venient place in the same judicial or- 
ganization, and venue as a place where 
proceedings must be brought instead 
of where normally they must or should 
be carried on. But it was not until the 
pioneer work of Lord Selborne in his 
plan which resulted in the Judicature 
Act of 1873 that the primary cause of 
inefficiency in the administration of 
justice was adequately treated. He 
conceived of a single court, complete 
in itself, which the inferior local and 
special courts of law—the courts of 
general jurisdiction of first instance 
at one end and a single court of final 
appeal at the other end—were to be 
but branches or departments, with 
divisions as needed in the several 
branches or departments. His plan has 
not been carried out fully anywhere. 
But he made clear the controlling 
principles of a modern organization: 
unification, flexibility, conservation of 
judicial power, and responsibility. To 


meet the conditions calling for a 
family court as a part of such a uni- 
fied system, we must add power to or- 
ganize and maintain an adequate staff 
of specialists as part of its administra- 
tive force. 

That the clerk’s office and the sher- 
iff's office in the courthouse of today, 
organized as they have been for the 
purposes of the courts in the rural 
agricultural society of our formative 
law, are not shaped to be effective 
auxiliaries to the family court re- 
quired for full securing of social and 
individual interests in the domestic 
relations as things are today—that is 
no reason for committing justice in 
the family relations to administrative 
agencies with no legal experience and 
no effective apparatus of adjudication 
and equally unstaffed. Our task is 
rather, along with organization of 
a family court as part of a unified 
judicial system, to provide a modern, 
thoroughly organized, competently 
chosen, and responsibly directed staff 
for the whole, of which the staff of 
the family court should be a part. 

In a unified judicial system the 
family court will involve simplifica- 
tion and so reduce the cost of public 
administration of justice in compari- 
son with the expense of unsystematic 
multiplication of independent special- 
ized judicial or administrative agen- 
cies, each organized to be complete in 
itself and in potential conflict with 
like tribunals or agencies and so rais- 
ing questions of jurisdiction, at the 
expense of the real purpose. 

Ministry of Justice 

Providing a good family court is 
only a part, although an important 
part, of the inevitable reshaping of 
our institutions of public justice to 
the requirements of the times. In the 
end it must be done by legislation and 
under our American polity by legisla- 
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tion following plans laid out by state 
constitutions. Urging this reshaping 
should be a joint task of social work- 
er, law teacher, and practicing lawyer. 
By working independently and often 
at cross purposes each may defeat him- 
self as well as hold back the others. 
The activities of organizations of 
every sort having to do with features 
of justice in action in America ought 
to be united toward some common 
plan including the special interest of 
each. 

As long ago as 1823, Bentham, the 
founder of the science of legislation in 
the English-speaking world, urged a 
Ministry of Justice. He saw that pre- 
paration had to go before wise law- 
making and that no systematic pro- 
vision for such preparation was made 
in the English polity. Later, Lord 
Westbury, one of the leaders in the 
legislative reform movement in Eng- 
lish law in the nineteenth century, 
urged that there should be, as he put 
it, “machinery for ascertaining how 
the law is worked.” He complained 
that there was no body with a duty 
of seeing “how far the law is fitted to 
the exigencies of society, the necessi- 
ties of the times, the growth of wealth, 
and the progress of mankind.” He 
pointed out that important questions 
often remained long unsettled and 
that this left the law in doubt and un- 
certainty until some remarkable case 
arose and the necessary remedial leg- 
islation followed. Later Sir Frederick 
Pollock, speaking of English commer- 
cial law of fifty years ago, said that 
businessmen “walk every day upon a 
road strewn with open pitfalls, which 
remain open, merely because it is no- 
body’s business, until the mischief is 
done, to see that they are filled up.” 
In 1918, the report of Lord Haldane’s 
Committee on the Machinery of Gov- 
ernment noted the difficulty of getting 
the attention of the Cabinet, which in 
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the British polity has a large measure 
of control over what shall come before 
Parliament, for measures of improving 
the law, and pointed out that no one 
was responsible for seeing to it that 
defects in the administration of jus- 
tice were discovered and that there 
was appropriate remedial legislation. 

In the United States, I urged a Min- 
istry of Justice in an address in 1916, 
and again in 1917, before the Ameri- 
can Bar Association. In 1921, the mat- 
ter was taken up vigorously by Mr. 
Justice Cardozo, who urged it zeal- 
ously thereafter. He explained that 
the need of such an institution had 
been driven home to him “with stead- 
ily growing force’ through his work 
in the appellate courts. His experience 
showed that for ordinary cases the 
judges were constrained by rules which 
were beyond their power to alter 
or abrogate while the legislature, 
which had the power, was occupied 
with issues more clamorous than the 
rights of ordinary litigants and took 
no steps to provide a remedy. He 
pointed out that where interests spe- 
cially entrusted to some administra- 
tive department were affected there 
was another story. For example, he 
said, any tax law defect affecting the 
government was at once brought to 
the attention of the legislature with 
a proposal for amendment. “Seeing 
these things,” he said, “I have mar- 
veled and lamented that the great 
fields of private law, where justice is 
distributed between man and man, 
should be left without a caretaker. A 
word would bring relief. There is 
nobody to bring it.” 

The proposal for a family court is 
one calling particularly for the Min- 
istry of Justice which Mr. Justice Car- 
dozo had in mind. In urging the one 
may we not achieve our purpose more 
effectively if we succeed in bringing 
about the other? 






The Lawyer in the Family Court 


PauL W. ALEXANDER 
Judge, Court of Common Pleas, Division of Domestic Relations, Toledo, Ohio 


OHN and his still pretty wife, Jane, 


have just had another argument. 
hey have long since ceased effer- 
vescing with the romantic sentiment 
they called love when they got mar- 
ried. Instead they have been stewing 
in a cauldron of selfishness, suspicion, 
nagging, drinking, fear, and hatred. 
And this argument was one to end 
all arguments. 

So Jane takes the children and goes 
home to her mother. What should 
she do? Her mother tells her: “Get a 
divorce.” She knows of a good lawyer. 
Jane goes to see him. 

Jane: “I want a divorce.” 

Lawyer: “What seems to be the 
trouble?” 

Jane: “My husband comes home 
drunk. Sometimes he beats me. Be- 
sides, I think he’s got another wo- 
man.” 

Lawyer: 


“Hmm. You probably 
have plenty of grounds, but let’s talk 
this over a little. You know, divorce 
is a major operation.” 

Jane: “I have nothing to talk over. 
If you don’t want to get me my 
divorce, I'll find somebody who will.” 


Lawyer: “But what about the 
children? Have you... ?” 

Jane: “Yes, I'll take care of the 
children. And I’m going to get my 
divorce without any more argument. 
That’s all I’ve had for six years. 
Good-bye!” 

Lawyer: “Wait a minute. Not so 
fast. You misunderstand me.” 

But in the end the conscientious 
lawyer finds himself forced to yield 


to Jane’s determination. She has 
grounds. The law says if she has 
grounds she has legal right to a 
divorce. So suit is filed and pressed 
to final decree. 


Statistics of Marriage Failure 


In this way another statistic is 
added to the deluge of divorces pour- 
ing out of our courts across the land. 
The viewers-with-alarm point fingers 
at the figures. But that isn’t the worst 
of it. The figures don’t begin to tell 
the whole story; they just count the 
sores that break out on the surface, 
caused by the bad blood underneath. 

Everybody knows of homes where 
things appear normal on the outside 
but inside the marriage is dying or 
dead. Its major functions are no 
longer carried on by the parties. They 
simply continue to live in the same 
house and to be seen together oc- 
casionally to keep up appearances. 
Sometimes they don’t even speak ex- 
cept in public. But they deceive main- 
ly strangers; seldom close friends and 
never themselves. They know their 
marriage is dead. Some of these cases 
come to the attention of the juvenile 
courts through the delinquency or 
neglect of the children. But nobody 
knows how many hundred thousands 
of these “psychological divorces” there 
are. They cannot be counted the way 
legal divorces can. They do not lend 
themselves to statistical enumeration. 

In a vast multitude of homes the 
marriage is completely broken but 
neither party seeks a legal divorce. 
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One party deserts or moves out, or 
they both just quit living together. 
Not all of these cases come to the at- 
tention of the census takers. Many are 
known to the relief authorities, to the 
juvenile and family courts. A deserting 
father is usually sought for purposes 
of child-support. But although it is 
impossible to count all such broken 
families, the statistical department of 
a large insurance company has 
estimated that annually they out- 
number the total of legal divorces by 
about five to three. 

Altogether the amount of marriage 
failure in America is staggering. To 
say that the stability of our family 
life is threatened would be a trite 
understatement. Efforts to stem the 
deluge of failures, to make family 
life more cohesive and enduring, can 
barely keep up with counterinfluences. 
Churches, schools and colleges, YM 
and YWCA’s, parent organizations, 
parents themselves, despite all their 
praiseworthy endeavors, appear to 
make little progress—although surely 
matters would be much worse with- 
out them. 


Inattention to Cause 


Now people whose marriages are 
running along smoothly belive in the 
permanency of marriage—at least until 
their own begins to go wrong. When 
it starts jerking along on one or two 
cylinders instead of all eight, they 
are apt to want out. The easiest and 
cheapest way out is just to quit. In 
the last 20,000 cases coming before 
this writer in Toledo’s Family Court 
for a final divorce decree, one or both 
of the parties had quit the marriage 
an average of two years before. The 
trouble had started long before that, 
sometimes several years earlier. 


It is next to impossible to ferret 
out these failing marriages and break- 
ing families in their earlier stages 
when they would be more readily 
treatable, when something helpful 
could be done about them. We can 
hardly expect the state to send an 
army of professional marriage-mend- 
ers up and down the streets pushing 
doorbells and saying to each house- 
wife: “Good morning! Are you hav- 
ing domestic trouble today? Has your 
husband left you? In either case we 
would like to offer you a sample of 
our family service.” 

Scores of counseling and family 
agencies do what they can and most 
pastors seek opportunity to counsel 
with members of their flocks, but all 
of these reach only a tiny fraction of 
the families in distress. No, for the 
most part we must wait until the 
worst of the damage is done, when 
the marital wreck is so complete, the 
rupture so final, that one or both of 
the spouses consider it beyond repair. 
By that time they generally follow 
the path of least resistance. 

As indicated above, many of them 
just quit; perhaps half of them seek 
divorce. Most of the latter, having 
once made up their minds, are im- 
patient for their legal as well as their 
actual freedom. But once in a while 
mere release from the legal status 
means so little to a party that he 
will wait thirty or forty years before 
applying for divorce. Ten-year delays 
are common. 

Curiously, not many people want 
to do something about the staggering 
number of marriage failures and 
broken families before they reach the 
divorce court, but just about every- 
body is concerned with doing some- 
thing about divorce, the result of mar- 
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riage failure. Well, at least we know 
who the divorce-seekers are, and where 
to find them: in the divorce court. 
Doesn’t it seem a bit preposterous, 
like putting the cart before the horse, 
to forego all attempt at treatment and 
cure by internal medicine or other- 
wise until the surgeon has been re- 
tained and the operating room re- 
served? 

But this is one of the cockeyed con- 
ditions a family court must cope with. 
And since civil divorce is merely the 
legal cutting of the legal bond of 
matrimony created only by the law 
(and the law can have nothing to do 
with spiritual or religious bonds), and 
since divorce is to be had only in a 
court of law, in accordance with law 
and under the ministrations of 
lawyers and judges, it is hardly sur- 
prising that people overlook the 
causes of marriage failure, see only 
the resulting “deluge of divorces,” 
and blame law, courts, lawyers, and 
judges therefor. But that seems a 
little like blaming hospitals, doctors, 
and surgeons because people get sick. 

After all, there would be no de- 
mand for divorce if there were no 
broken families; there would be no 
broken families, except by death, if 
there were no marriage failures. And, 
though it be an unpleasant thought, 
there would be no marriage failures 
if people who marry did not fail 
somewhere along the line. 

Then let’s be fair and put the 
major share of the blame on what- 
ever it may be that causes those un- 
fortunate people to fail in that closest 
of all interpersonal relationships we 
call marriage. That does not mean 
that the legal profession is to be ab- 
solved of all blame, as we shall see 
presently. 


Villains or Heroes? 

Curiously, while many would hold 
lawyers and judges .ccountable for 
our plague of divu.ces, many others 
seem inclined to rely on lawyers and 
judges to head off divorce in in- 
dividual cases as they arise, even 
though it is commonly understood 
that it is the lawyer’s job to get 
divorces and the judge’s job to grant 
them. (The judge has no other choice 
if Jane proves her “grounds.”) Let’s 
examine this apparent inconsistency. 

Now, when the populace is plagued 
with an excess of physical maladies, 
it looks to the medical profession to 
do something about it. And for cen- 
turies the doctors have been develop- 
ing and improving the art and 
science of preventive medicine. 

But from the beginning of recorded 
history the law has developed little 
in the field of family law to cor- 
respond with preventive medicine (the 
juvenile court being the most notable 
exception). It has developed no 
method of treatment for domestic dis- 
cord threatening family life. The only 
remedy it has devised for marriage 
failure is the drastic one of surgery, 
amputation, the spurious remedy of 
divorce. This would seem to make it 
somewhat implausible or unpromis- 
ing for the populace to look to the 
lawyers to do something about the 
plague of divorces. 

Yet a great majority of lawyers are 
like the one we met at the start of 
this article. They refuse to be re- 
duced to the status of a procurer, to 
become a cat’s-paw to get for the 
client whatever she says she wants. 
They don’t jump through the hoop 
at her say-so. They sense an ethical 
duty to preserve the family unit if 
possible. Judge Thomas H. Burke, ex- 
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ponent of the famous Los Angeles 
Conciliation Court, has noted this 
in his book, With This Ring: 

More and more attorneys view recon- 
ciliation as a desirable legal service. Many 
look upon themselves as guides for fam- 
ilies going through troubled times rather 
than seeing themselves as paid captains of 
fighting teams, pitted in emotional com- 
bat in the legal arena. 

Surely the rest of us owe a tre- 
mendous debt to all these socially 
conscious lawyers. We expect them, by 
dint of their education, common 
sense, knowledge of human nature, 
sagacity, and persuasive abilities to 
induce the divorce-seeker to change 
her mind and go back to her husband 
and live happily ever after. 


Is society fair to the legal profes- 
sion in demanding so much of the 
practitioner? It would be so nice if 
we could rely on him to block every 
unnecessary divorce and to mend 
every failing marriage. 

The Lawyer’s Handicaps 

But to be realistic we must acknowl- 

edge that the lawyer, despite all his 


qualifications, starts off with a number 
of handicaps. 


NoT A MARRIAGE COUNSELOR 

To begin with, he is a little like a 
fish out of water: he must labor in a 
field almost totally foreign to him. 
He is trained in the law; his experi- 
ence is with the law. In the last 
thirty-odd centuries the law has de- 
veloped divorce. In the last thirty-odd 
years, there has developed outside the 
law a new science or discipline aimed 
at marriage mending, designed to re- 
lieve marital maladies and hopefully 
to avert the law’s drastic remedy of 
decapitation. It is strange to most of 
the legal profession. It is called mar- 
riage counseling. 


This new profession requires a high 
degree of skill and special training, 
and a great deal of time to practice 
it. In fact, it takes more time than 
most lawyers can afford just to size 
up the situation and decide whether 
the marriage harbors a spark of life 
or, as Jane insists, is truly dead. 
Seldom is it simple to determine at 
the outset whether the client is mere- 
ly giving in to some outside pressure; 
whether her anger is apt to prove im- 
placable or of short duration; whether 
what she wants is a living without 
loving; whether her demand is hasty 
and ill considered; whether she has 
simply got to win; whether she wants 
mainly to punish her spouse, or to 
be vindicated and perhaps later 
magnanimously forgive; whether she 
has ever realized the potentialities of 
her marriage; whether she might ac- 
cept understanding of herself and 
her partner in order to avoid final 
rupture; whether she has plans for 
her future; or a dozen other motiva- 
tions, possibly unknown to the client 
herself. For this purpose the why is 
vastly more important than the what. 

The art of applying this new 
remedy is not to be learned in any 
law school, and the lawyer cannot 
acquire it in general practice. And 
society expects the impossible if it 
expects him to mend marriages 
with pious platitudes or homespun 
homilies. Remember, he is a lawyer, 
not a behavioral diagnostician. 


Law’s EMPHASIS ON GUILT 


A second handicap suffered by the 
lawyer springs from the law’s ancient 
doctrine that the test for divorce 
must be the guilt of the other spouse. 
Just check the grounds for divorce 
in your state and you will find that 
most of them are merely legal names 
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for sin, and when Jane goes to her 
lawyer, she quickly learns that what 
she has to do to get her divorce is to 
lay bare John’s awful sinfulness and 
guilt. Says she: “With pleasure!” 
Now, justice is essentially punitive. 
The law, which administers justice, 
is therefore punitive. Punishment for 
those guilty of legal breaches is basic. 
Inevitably then, the disciples of law, 
the lawyers, are thoroughly imbued 
with the principles of punishment. 
It goes against the grain when they 
see a guilty person escape punish- 
ment. It is hard for them to harbor 
the thought that the innocent, long- 
suffering Jane should have to put up 
with that drunken, cruel, unfaithful 
husband. Like Jane they would much 
prefer to see John duly punished. It 
is naturally hard for them to get 
away from the emphasis on John’s 
guilt. The law makes guilt all-im- 


portant—why shouldn’t they? But un- 
less they can learn to de-emphasize 
guilt, to avoid accusations, they are 
worse than useless in the role of mar- 
riage-mender. 


NONLEGAL CASEWORK 


A third handicap stems from the 
fact that this business of exploring 
fractured families with a view to 
mending marriages is a joint affair, a 
sort of partnership between counselor 
and client. For permanent results the 
lawyer cannot simply tell the client 
how to conduct herself. That doesn’t 
work—long. He must skillfully and 
artfully contrive to get her to tell her- 
self how to do this. That way she 
may change her attitude. The lawyer 
can’t change it for her. 

Some marriage counselors call this 
a participating process. A fundamental 
teaching of all casework is that the 
worker must not merely win the con- 
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fidence of the client, but must estab- 
lish “rapport” with him, a close, 
harmonious relationship. And the de. 
gree of rapport may determine the 
degree of influence the worker will 
have upon the client’s behavior. This 
aspect of the job is a closed book, an 
esoteric enigma, to the average law- 
yer. Even if he has all the know-how, 
he seldom has the time or the tem- 
perament to engage in it. It is human 
contact that changes human conduct. 


PARTISANSHIP 

A fourth handicap is the lawyer's 
partisanship. This is by no means a 
defect or a reflection on his integrity; 
it is a duty imposed on him by the 
ethics of his profession (as well as by 
mercenary considerations). But help- 
ing unhappy marital partners pretty 
generally means dealing with two 
people—not the client alone, but also 
the client’s spouse. Now, defendant 
John knows full well that the lawyer 
was consulted by Jane to get a divorce 
and is expected to fight for every- 
thing she demands. Is it then strange 
that John should look upon her 
lawyer not merely with suspicion and 
distrust, but often with fear, even 
hatred? And how can that lawyer 
reasonably expect to imbue John with 
an attitude of sweet reasonableness 
when John regards him as an avowed 
enemy? No; to say nothing of the 
lawyer’s self-interest, his duty and na- 
tural inclination to oppose with 
might and main everything that may 
militate against his client serve pretty 
effectually to foreclose his chance of 
accomplishing anything really con- 
structive with his client’s spouse. 

CONCENTRATION ON SYMPTOMS 


The law is concerned primarily 
with facts, effects. When it inquires 
into causes, its interest is mainly in 
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proximate or nearest cause rather 
than ultimate or basic cause. When 
it seeks motivations, it is mainly con- 
cerned with those manifested out- 
wardly, those that show on the sur- 
face. Rarely does it probe deeply for 
psychological factors or early experi- 
ences that helped bring about present 
motivations. 

Now, while most lawyers are skilled 
at diagnosing business failures and 
all manner of legal problems, mar- 
riage failures fall into a different cate- 
gory. Lawyers are not trained in be- 
havioral diagnosis, and know little of 
clinical psychology and less of psy- 
chiatry. Hence they are prone to see 
only symptoms. So they are apt to 
figuratively bump the parties’ heads 
together, give them a stereotyped lec- 
ture, moralize and dogmatize a little, 
and send them home “reconciled.” 
And these lawyers are to be com- 
mended, not condemned. We all know 
lawyers who claim to have reconciled 
more divorce-seekers than they have 
divorced. Even if their claims be 
slightly optimistic, they have done 
something praiseworthy. 

However, the trouble with this 
amateur routine is that the lawyer 
has sent the two parties back home 
the same as they were. He has changed 
nothing fundamental any more than 
the doctor who “cured” a fever patient 
by locking him in a refrigerator. The 
same underlying causal factor, the 
same infection, is still lurking there, 
ready to get in its deadly work at 
the first opportunity. Attitudes are 
not changed by platitudes! 


Strict INTERPRETATION OF DUTY 


One of the meanest of all the handi- 
caps might be called the professional 
factor. It is the legal profession which 
has most widely proclaimed that every 
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party to a law suit has a civil right 
to be represented by legal counsel. 
Only thus is due justice possible. This 
probably accounts in large measure 
for the widespread understanding that 
the lawyer is required to present his 
client’s case as she wishes it presented 
regardless of his opinion of its merits. 
The lawyers who adopted this ethic 
(if it be an ethic) have given the 
profession an extraordinarily difficult 
standard. Too often the lawyer’s in- 
dividual conscience is stifled. His not 
to judge. His to procure. It is taken 
for granted that he must obtain for 
the client what she demands. Of 
course, in theory what he must get for 
her is justice. 

In divorce proceedings that is a 
useful euphemism. Oh, she’s apt to 
want a lot of justice for her husband. 
But the last thing she wants for her- 
self is strict justice. (Who of us 
does?) What she is after is legal re- 
lease from her spouse, perhaps free- 
dom to remarry, and frequently a 
large measure of revenge on the side. 
The lawyer who adopts this strict 
interpretation of professional duty is 
in a difficult frame of mind to under- 
take marriage-mending. To serve his 
client and at the same time serve his 
conscience could make any lawyer a 
candidate for the schizophrenic ward. 


Divorce Is DoLLARs 


Last but not least of the handicaps 
lawyers must contend with is the 
ever present matter of money. In ad- 
dition to the other drawbacks, the 
lawyer’s attempt to mend the mar- 
riage may cost him plenty financially. 
Lawyers who get the most clients are 
seldom those who tell their clients 
what is good for them and what isn’t; 
lawyers who get the clients are those 
who get the results the clients want. 
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No results, no clients. No clients, no 
pay. If the lawyer proceeds as Jane in- 
sists, he will get $100 or so when she 
comes in to sign the complaint; an- 
other $100 when he takes her over to 
the courthouse for the final hearing. If 
a contest should develop, his fee will 
run from $300 or $400 well into the 
thousands. How optimistic to call 
upon the lawyers to hazard this legiti- 
mate and comparatively easy income 
by trying to talk clients out of their 
divorces! 

One would naturally suppose that 
if the lawyer’s efforts should result in 
reuniting Jane and John, they would 
be so grateful they would want to 
reward him richly for renewing their 
connubial bliss. Unfortunately, it 
doesn’t work that way. Jane seems 
to think a divorce suit is like a gar- 
ment she can buy at a store and re- 
turn without any cost if she decides 


not to keep it. And no John can 
ever see why he should have to pay 
Jane’s lawyer. “Who? That guy? Why 
in blazes should I pay him?” 


A Paradox 


All this adds up to a rather dim 
view of the lawyer in the role of 
marriage-mender. And, of course, 
through no fault of his own. On the 
contrary, it may give some idea of 
the huge debt society owes to the 
countless conscientious lawyers who 
hurdle these handicaps and divert 
thousands of divorce-seekers from the 
primrose path of divorce back into 
the channels of wedlock. 

Incidentally, these obstacles may ex- 
pose some of the reasons why ap- 
proximately half of the lawyers of 
the United States “do not handle 
divorce cases,” as they like to boast. 
They avoid such business not because 
it is less lucrative as a rule than 
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other branches of legal work, but 
because it is both emotionally and 
ethically harrowing. It is emotionally 
harrowing because the lawyer must 
endure and is apt to absorb the 
anxieties and animosities of his client; 
it is ethically harrowing because he 
knows he is working to obtain for 
his client that which perhaps she 
should not have, and must obtain it 
by a traditional legal process which 
in practice has become not merely 
dishonest, but ‘“‘a rotten mess,” to 
quote the American Bar Association’s 
report to the National Conference on 
Family Life in May, 1948. Hence the 
paradox: that branch of the law which 
plainly requires handling by the most 
earnestly ethical and socially sensitive 
lawyers finds itself shunned by great 
numbers of those best fitted to prac 
tice it. 
Team Approach 

Some lawyers still shy like skittish 
horses at mere mention of cooperation 
with other social sciences and dis- 
ciplines, especially social work. The 
protests of these conscientious objec- 
tors against such cooperation would 
be erased by acceptance of the fact 
that the lawyer is not the best equip- 
ped person to salvage a sinking mar- 
riage. 

Science, industry, business, all em- 
ploy the team approach. Even the- 
ology countenances it. Only the law 
has tried to remain self-sufficient. 
Everybody knows times have changed. 
But who except lawyers can change 
the law’s attitude and persuade the 
legal profession to take its rightful 
place on the team? 

This means that some lawyers will 
have to abandon the role of lone 
wolf preying upon marriage failure, 
profiting from broken homes—which 
is the way they are now regarded in 
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lawyers to represent indigent defend- 
ants in criminal court; or of practic- 
ing the priestly profession when it 
employs chaplains to help preserve 
the morale and perhaps the souls of 
its soldiers and of the inmates of its 
institutions. 

Clients who come or are brought to 
a divorce court are as much in need 
of help, in addition to legal services, 
as are any of the above mentioned 
recipients of the state’s benefactions. 
If they can’t or won't get it from 
some private source, doesn’t the state 
have the right, if not the duty, at 
least to offer the indicated help? 
Broken families cost the state hun- 
dreds of millions of dollars more than 
whole ones. And from the standpoint 
of the country’s general welfare, is 
not the preservation of family life as 
much a concern of the state as the 
preservation of the other boons it 
seeks to secure for its citizens? 

Some detractors of the family court 
idea seem to be disquieted by any 
form of social work, and this they 
scent in the court’s staff of specialists 
and their methods. Also we must 
blushingly admit that a few fearful 
lawyers unblushingly assert that if the 
court sets about mending marriages 
they “will be deprived of their legi- 
timate fees.” (But in cities where 
family courts exist such complaints 
are rare. Moreover, many members of 
the “divorce bar’ commonly send 
their clients to talk with the court 
counselors before suing.) 

Then there are a few social agencies 
that hesitate to welcome a family 
court as a cooperating agency to 
lighten their load; they see it as a 
potential poacher on their private 
preserves. Yet when asked whether 
there isn’t more than enough business 
to go around, they answer “yes”; when 
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asked whether the court will do an 
inferior or unprofessional job, they 
say “not necessarily.” 

And like these agencies there are 
some lawyers who do not oppose mar- 
riage-mending or at least the mitiga- 
tion of marital maladies, but who 
contend these are not legal or judicial 
functions and hence have no place in 
a court. They discount the huge pro- 
portion of probate court functions 
which are more ministerial than 
judicial; they disregard the fact that 
laymen as well as lawyers are ac- 
customed to other instances of non- 
judicial functions long lodged in 
various courts—and the skies have not 
fallen. But may they ignore the fact 
that all courts belong not to the 
lawyers or judges, but to the people; 
and if the people want social services 
lodged in their family court, that is 
their right? 

Additional reasons for lodging these 
extrajudicial (but by no means il- 
legal) services in a court are to be 
found in some other facts not gen- 
erally known or else generally over- 
looked. For instance, nearly one-third 
of all divorce cases never should have 
gotten into court in the first place. 
After filing, they turned out to be 
undesired and unnecessary. Through- 
out the years and throughout the 
country 30 per cent or more of all 
the cases filed are dismissed by the 
parties themselves or by the court be- 
cause the parties have failed to 
prosecute them. In courts where help- 
ful services are offered, the percentage 
dismissed is generally higher. In one 
such court (not where this writer 
works) the figure once exceeded 50 
per cent. 

If anything is to be done toward 
screening out these unneeded and un- 
wanted divorce cases, where better 
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than in the court itself? If you want 
to dam a deluge you go where the 
water is. You don’t build your dam 
some place off in the desert. 

Another significant fact: in one 
family court where about 2,000 
spouses annually file suit for divorce, 
at least twice that number, before 
filing, go right to the court with their 
marital troubles. But—they do not go 
there for divorce. They go there to 
avoid divorce! They walk in off the 
street; they phone in for appoint- 
ments. Their marriage is failing or 
has failed; their home and family are 
breaking or broken. Many are dis- 
traught and desperate. This wife 
wants the court to make her husband 
quit drinking; that one wants pro- 
tection against frightful beatings; the 
next one wants to know how to make 
him give up the other woman; the 
next one’s husband won’t give her 
any money and she is really hungry; 
then a husband wants to know how 
he can make his wife quit working; 
the next one has an alcoholic wife; 
another is sure his wife has a boy 
friend—what can he do about it?—and 
so on, with endless variations upon 
the central theme: human frailty 
leading to unhappiness, to misery, to 
marriage failure, to broken home. 
Must it always be ultimately to di- 
vorce? 

These “walk-ins” must have help, 


but almost none of them knows what | 


kind of help. Furthermore, almost 
never does one of them realize the 


various kinds of help that are avail- f 


able. Of course the court attempts to 


refer all these clients to appropriate f 


community resources. An undue pro- 
portion refuse to accept referral. 
These are helped by the court as fast 
as caseloads permit. Many of those 
who accept referral never get there. 
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(They generally come back to court 
later as litigants.) 

Somehow it seems that when almost 
one-third of all divorces sought turn 
out to be unwanted, and when over 
twice as many people come to court 
to avoid divorce as file suit. to obtain 
divorce, the court not only may be 
justified in offering the nonjudicial 
services but may even have a moral 
duty to do so. It seems more sensible 
and simple to provide the needed 
service where the people are who need 
it. And where can one find a greater 
convergence of suffering spouses than 
in a divorce court? 


Contrasted Approaches 


Many lawyers have not yet em- 
braced the family court idea because 
of their fear that the court worker 
may influence the judge and pre- 
judice him against their clients; that 
the worker may dig up some facts 
the lawyer doesn’t want the judge to 
know; that he will form opinions 
based on rumor, suspicion, hearsay; 
that he will betray the client’s con- 
fidence and disregard the rules of 
privileged communications; or that he 
will be unable to get the whole truth 
because the client fears his confidence 
may be broken. And so on. 

In practice such fears have been 
found comparatively unfounded. For 
example, in Ohio for the last twenty 
years the court has been empowered 
in any divorce case to investigate the 


parties. Since 1951 the court has been 
compelled to do so if a child under 
fourteen is involved. Yet in Toledo’s 
court in over twenty years and over 
40,000 cases, not a single attorney has 
ever objected to the introduction of 
one of these investigation reports. In 
less than one case in hundreds does 
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the lawyer bother to exercise his right 
to cross-examine the court worker. On 
the contrary, lawyers continually re- 
quest that particularly difficult family 
problems, especially custody conflicts, 
be referred to a court counselor for 
investigation and recommendation. 

This may seem a little unusual con- 
sidering that the whole approach of 
the lawyer is so different from that of 
the social worker. As the law now 
operates it is the lawyer’s job to 
persuade the court of certain basic 
facts. For example, if he represents 
the mother in a child custody case he 
must show that his opponent, the 
children’s father, is unfit to have their 
custody: he may contend the father 
is an alcoholic, or is immoral, ex- 
tremely cruel, or grossly improvident, 
or neglects the children, etc. To prove 
these contentions he must have the 
mother and her witnesses testify to 
things they have seen him do or heard 
him say. 

It is commonly considered his duty 
to cross-examine his adversary and 
cajole or frighten him into damaging 
admissions (more often than not 
damaging his own case thereby). If 
his client has a weak case he must 
build it up by bringing out every 
minute detail, straw, triviality, and 
make it appear somehow important. 
The approach prescribed for him is: 
“See what a terrible father this man 
would make! Just look at the awful 
things he has done!” All because the 
legal process is geared to facts, things 
that have happened in the past. 

On the other hand the social worker 
is more interested in what a man is 
than what he has done. No social 
worker denies that a man’s actions 
may give indication of the kind of 
man he is; but he must go deeper than 
outward actions. He must explore 
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motivations, the basic reasons why the 
parties behave as they do. Of course 
he must learn material facts; but 
feelings are of greater importance to 
him. His chief concern is interper- 
sonal relationships, the interplay of 
emotion between husband and wife, 
parent and child, brother and sister 
—not just their behavior toward each 
other, past or present, but how they 
really feel about each other. It is 
those feelings which will be govern- 
ing their future behavior. And it is 
those true feelings (often hidden so 
deeply the party doesn’t know he has 
them) that are almost impossible to 
bring to light in an adversary court 
battle where the object of the game 
is for Jane and John to compete in 
throwing mud at each other. 


Difference in Approach Illustrated 


This difference in approach be- 
tween lawyer and social worker was 
rather nicely illustrated in a recent 
divorce case in Toledo’s family court. 
It occurred while the writer was hear- 
ing preliminary motions; i.e., applica- 
tions for the court to take some tem- 
porary action prior to final hearing 
of the case. The husband, the wife, 
and their four children were still 
living under the same roof. Two 
months earlier the wife had asked the 
court to put the husband out of the 
house, allowing her to remain there 
with the children. But she didn’t ap- 
pear to have sufficient grounds for 
such drastic action (which would have 
amounted to a premature divorce), 
so the lawyers worked out a plan 
whereby the parents would exercise 
“joint custody” and continue to live 
in the same house. Now they were 
back in court, each demanding a new 
arrangement. 

The case had been assigned to Mr. 
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Richert, a court marriage counselor, 
to make the investigation required by 
Ohio law. He had made no report for 
this hearing and was not present when 
the motions were called. When we 
learned he had recently been active 
on the case we sent for him. He came 
with no forewarning, file, notes, op 
even coat. The following is a tran- 
script of what took place: 


Tue Court (addressing Mr. Richert): 
The parties are in court this morning, each 
with a motion to modify. I am told that 
the parties have been in touch with you, 
Mr. Richert, since the last entry. Both are 
dissatisfied with the present plan, which is 
to allow them to remain together on an 
experimental basis. The present plan, ac- 
cording to the journal entry, was that the 
husband was not required to move out, 
the parties “were to exercise joint control 
of the four minor children,” and defend- 
ant-father was to pay to the mother $85 
on the sixteenth and first of each month, 
with which she was to purchase the food 
for the entire family and take care of her 
own needs, and with the balance the father 
was to pay the cost of maintenance of the 
home, fixed charges, and keep up the 
debts. They are both complaining: the 
father complains that the mother didn’t do 
her part and the mother complains that 
they are not getting along and she wants 
out herself; in fact, she is even asking the 
court for permission to establish a separ- 
ate home, which is of course her right 
without the court granting permission; 
but presumably she would prefer to have 
the court order the father out. Is that 
right, Mr. Conn? 


Mr. Conn (the wife’s attorney): Yes. 


Tue Court: The court doesn’t want to 
act on this until it has the benefit of your 
observations, Mr. Richert, from your more 
recent encounters with the parties. 


Mr. Ricuert: The court doesn’t want 
to act on the wife’s petition to have the 
husband leave—is that what you mean? 


Tue Court: Or act on his motion to 
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a new plan. 
Mr. Ricuert: In regard to finances? 
Tue Court: Yes. 


Mr. Ricuert: I think it is probably 
evident from what has been said here— 
at least it is evident from my report and 
from my experience—that feeling between 
the parties is very intense. They are not 
getting along at all. The wife was more 
free in expressing her hostility toward the 
husband than the husband was, but there 
is little doubt that there is constant wrang- 
ling over practically every issue that comes 
up, and the wife herself, in her interviews 
with me, described her feelings toward the 
husband as being feelings of rebellion 
against what she felt had been excessive 
domination in the past. 

If she is in a rebellious mood it seems 
to me that it is also quite likely, although 
the husband’s words can’t be considered 
facts in themselves, that his complaints 
which he has made to me over the tele- 
phone about the wife not buying enough 
food for his needs—it is quite likely that 
this complaint is true. When two people 
are fighting each other this way, they don’t 
cooperate. 

Now, in regard to finances, if they are 
going to live under the same roof, if what 
the husband says is true, it would seem 
to me that perhaps letting him handle 
most of the money and giving her an al- 
lowance for her own needs, and letting 
him do the buying, would be something 
worth trying. 

In regard to this other question of mov- 
ing out, considering their feelings for each 
other or lack of good feelings, for them 
to be separated would probably be relief 
for them and the children. But when you 
come to the question of who is going to 
leave, that hinges on another question of 
who is going to have custody, which is 
still undecided. The husband is asking for 
custody, the wife is asking for custody. If 
one of them is willing to leave, it would 
probably solve the matter for the court: 
the court wouldn’t have to make a de- 
cision. I do not think that the husband 
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has so behaved that it would be ground 
for having him vacate the home, unless 
something has come up since my past con- 
tacts that I do not know about. If the 
wife is willing to leave and set up another 
temporary home for herself and the chil- 
dren, that would be a temporary solution 
until this question of custody is settled, at 
which time we would have to decide 
whether he or she should have the chil- 
dren. And I do feel that considering their 
antagonism toward each other, there would 
be some relief for all involved if they were 
not under the same roof. 

Tue Court: Thank you. Mr. Conn, do 
you wish to inquire of Mr. Richert? 

Mr. Conn: I am just wondering, Mr. 
Richert, so many of your conclusions seem 
to be based on what the husband said. 
How many times have you spoken with 
the husband, and how many times with 
the wife, and how recently with each of 
them? 

Mr. Ricuert: Well, I would have to 
look at my notes, but I had two or three 
interviews with the wife, and three or four 
interviews with the husband. He has called 
me on two occasions on the phone. What 
I have just said is not simply based on 
what the husband has told me, but on the 
remarks and expression of feelings that 
both of them have shown in the inter- 
views with me. For example, on the basis 
of what the wife told me when she was 
in my office, I would expect that things 
in the home would be in pretty constant 
uproar. I would expect that she would be 
opposed to practically everything he sug- 
gested, and vice versa. 

Mr. Conn: Through your experience 
with the parties, have you yet been able to 
form an opinion for the court’s use as to 
who should have ultimate custody of the 
children, or do you need to see these par- 
ties more or work longer with the case? 

Mr. RicHert: In order to make a defi- 
nite recommendation on custody, yes, I 
would have to spend more time with both 
parties. In my last talk with Mrs. S. I told 
her that much would depend on how she 
handled herself from here on; that the 
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events of the past—and in the past both 
of them had made mistakes—would not 
be a major factor necessarily, as far as 
my recommendation was concerned. Mrs. 
S. seemed quite concerned at the time, 
having told me what she did, whether she 
had any chance of getting custody at all. 
The way I left it with her at the time 
amounted in effect to encouraging her to 
handle herself as best she knew how—this 
was the best thing she could do now to 
reach the goal that she seemed to have in 
mind; namely, to have custody of these 
children. 


Mr. Conn: Which of the two parties 
have you last talked with? 


Mr. Ricuert: Mr. S. on the telephone, 
a week ago last Monday, at which time 
he called and complained about the lack 
of food; complained about his wife being 
away from the home so much; complained 
about the clothing not being taken care 
of for himself and the children. At that 
time I told him that regardless of what his 
wife was doing, somebody in the family 
had to look after the children, and why 
didn’t he go about doing it, making up 
for whatever failure he saw in his wife 
taking care of them. 


Mr. Conn: In making that suggestion, 
did you have in mind the pending order 
that the parties are to work together in 
taking care of the children and to exer- 
cise cooperative custody and baby-sitting 
and things like that? 


Mr. Ricuert: No, I didn’t have that in 
mind. What I had in mind is this: that 
whether his descriptions of her neglect— 
if that is what it was—were true or not, 
somebody has to do for the children, and 
as long as he was aware of it, why couldn’t 
he, especially since he was asking for 
custody, and if he sees in the future taking 
care of the children himself, the sooner he 
learns, the better. Somebody has to take 
the responsibility and it does nothing for 
Mr. S. to call me and complain, because 
I am not in a position to control what 
goes on in the home, long distance. I am 
simply saying to him in so many words: 
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“If your wife isn’t doing what you think 
she should, and if you have time, you 
do it.” 

Mr. Conn: One other question: In get- 
ting to know these parties and their prob- 
lems, in your impression of them, have 
you tended to put more credence in the 
statements of one or the other? If the story 
conflicts, what impression have you formed 
as to the veracity of the parties? 


Mr. Pratz (the husband’s attorney): I 
don’t think that is very fair. 


Tue Court: You can answer if you 
want to. 


Mr. Ricuert: The stories don’t conflict. 
In a sense, in counseling interviews, while 
it may not be the same as a legal way of 
determining the truth, you can be pretty 
certain of the truth if you understand the 
emotions, the psychological factors, that 
are operating in the relationship of this 
couple. One example that I mentioned a 
few moments ago was that Mrs. S. is in a 
state of rebellion against what she sees as 
a domineering, controlling husband. All 
right, if someone is in this mood, then 
what kind of behavior do you expect? 
When the husband calls up sometime 
later and says: “Look, my wife isn’t doing 
this and she isn’t doing that,” and so forth 
and so on, then you can say to yourself: 
“Well, this fits pretty consistently with the 
feeling that she seems to have in this kind 
of situation.” In fact, to go back further, 
the things that motivated these two people 
to marry each other made this kind of 
difficulty almost inevitable. I know that 
is a very broad statement, but this is the 
way I understand it from what both have 
expressed to me. 


Mr. Conn: Let me put my question 
this way: When the husband charges the 
wife with neglect of her household duties, 
with failure to buy proper food and squan- 
dering her money, as he has to you, and 
he has by motion filed today—in deter- 
mining whether or not that is true, do you 
rely simply on whether it fits a pattern as 
it may well do, or do you make an effort 
to learn from the wife whether this is true? 
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Mr. Ricuert: When the husband called 
me to complain, it wasn’t, as I saw it, of 
particular importance to determine wheth- 
er this was in fact true. 

Mr. Conn: It is of paramount impor- 
tance to us today. 

Tue Court: No, Mr. Conn. That is a 
symptom. You have volunteered a state- 
ment which the court does not coincide 
with. 


Mr. Ricuert: At the time he called and 
complained, my concern was, if the chil- 
dren are being neglected, you take respon- 
sibility instead of complaining about your 
wife. Do as much as you can to make it 
easier for the children. Now, if you are 
asking me, did some of these complaints 
fit my impression of the wife’s mood and 
attitude toward her husband and her 
household and her marriage, I would say 
yes. I would say that it is quite likely that 
every time the husband criticizes or com- 
plains about something she is doing, she 
would be likely to do just the opposite. 

Mr. Conn: Then if the husband, today 
or in the past, were to charge the wife with 
squandering her money, with not buying 
food for the children, not giving the chil- 
dren proper supervision, and if the wife 
were to deny that, you would conclude 
that the husband’s story was more likely 
to be correct, and you would form your 
opinions on that basis? Do I so under- 
stand you? 


Mr. Ricuert: Not on the basis that the 
husband said it, but on the basis of my 
understanding of the total situation, on 
the basis of the picture she gave me, and 
on the basis of the picture he gave me. 
However, I think there is one thing we 
shouldn’t confuse here. When you come 
into the courtroom and try to determine 
whether something is happening or not, 
you go about it in a different way than I 
do. I don’t see my job primarily as one of 
checking to see whether on a certain date 
there was enough food in the icebox or 
not, because, in the average situation, the 
court does not take my remarks as evi- 
dence to determine who is right and who 
is wrong. 
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Mr. Conn: Yet during this period—I 
think, as the court stated, we are in a sort 
of trial period—isn’t it true that if you 
formed the opinion or accepted as fact 
that the wife was neglecting the children 
and squandering money, not paying at- 
tention to her duties during this impor- 
tant period, that would be very persuasive, 
in your opinion, as to where custody 
should ultimately be awarded? 

Mr. RicHert: I am sure it does add to 
the total picture. However, as I said, 
eventually, before I can make a decision 
on custody—not decision, but recommen- 
dation—I intend to spend more time with 
these people, and at the time that I do 
attempt to determine with which of these 
people the children will be best off, the 
question of food in the icebox, of whether 
the clothes were ironed, will not be of 
major importance, in my way of looking 
at it anyway. Of major importance will 
be what is the capacity of each of these 
persons in terms of love, emotional stabil- 
ity, being able to give; in other words, 
capacity in terms of psychological and 
emotional factors, to take care of and 
give to the children, and on that basis pri- 
marily I will make my recommendation. 

Mr. Conn: That is all. 

Tue Court: Mr. Platz? 

Mr. Ptatz: I have no questions. 


Tue Court: The court would like to 
make this comment, although I don’t 
know that it has any particular bearing 
on the case. We have a distinguished visi- 
tor here from the District Court in Hawaii. 
For your benefit, Judge Wertz, as well as 
for counsels’ benefit, this is simply an il- 
lustration of the fundamental difference 
in approach between the law and the so- 
cial science of marriage counseling. To 
the lawyer, you have got to know, did 
she neglect her children, did she abandon 
the home, was she negligent about her 
housekeeping—those facts are determina- 
tive. If she was, she is not a proper mother 
and cannot have custody. To the marriage 
counselor, these things may have hap- 
pened, they may not; they are not impor- 
tant. What the marriage counselor is inter- 
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ested in is not did she keep the refrigerator 
full of food, and was she a 100 per cent 
mother or a 50 per cent mother? As he 
said, what he is here to do is not to find 
out facts, but to determine the interper- 
sonal relationships, and under the statute 
of Ohio he is to investigate the personal re- 
lations (those words are in the statute), 
and that is what he has been doing. He 
is not a fact finder, a snooper, a detective, 
to find out which one is lying or which is 
telling the truth, or which is doing right 
or which is doing wrong. He is here for 
the purpose of helping them to overcome 
the problems that have arisen in their 
family. To do that, he talks with them, 
and naturally he may form opinions—he 
can’t help forming opinions—but his opin- 
ions are not, as he himself stated, used as 
evidence by the court, and he has been 
very careful not to state whether she was 
right or whether she was wrong. He has 
stated her attitude toward her husband. 
That is the important thing from the 
counselor’s point of view. He is trying to 
help. The law doesn’t try to help. The law 
simply finds out which one is guilty, and 
what the marriage counselor has had to 
say has no bearing on who is guilty. Thank 
you, Mr. Richert. 
Summary 

Nobody knows just how many mar- 
riage failures and broken families 
there are. It’s their result, divorce, 
we hear so much about. 


To slow up divorce many people 
look to the lawyers. A great many 
of them do strive valiantly to patch 
up broken or breaking families. This 
is good, but not enough. The lawyer 
is beset by too many handicaps. 

A teamwork approach is needed. 
The law should join with other social 
sciences to secure for the embattled 
spouses the kind of help they need. 


In a few cities the law offers this 
approach by means of a new idea, the 
family court, which employs scientific 
marriage counseling. What opposition 
there is to this idea comes mainly 
from some members of the legal pro- 
fession itself. 


The more persuasive logic places 
upon the state the obligation to fill 
this need and to provide the services 
in the court. Experience indicates 
that the practicing lawyer has little 
if anything to fear in a family court 
system, and considerable to utilize. 

What he can do is become familiar 
with community resources and use 
them freely for his clients. If he has 
access to a court that is a family 
court in fact as well as name, he 
should make full use of it; if not, he 
should arouse his community’s inter- 
est to see whether it could use one. 
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Counseling Matrimonial Clients 
in Family Court 


RALPH P. BRIDGMAN 
Chief Marriage Counselor, Toledo Family Court 


OMESTIC discord, estrangement, 
D and marriage termination (by 
decrees of separate maintenance, an- 
nulment, and divorce) are destructive 
experiences. Despite the hopes of some 
for new and better beginnings, discord 
and estrangement and divorce retard 
and with some couples actually reverse 
the processes of personality fulfill- 
ment. Especially do they impose 
hazards on the healthy development 
of children. 

When one community has a higher 
rate of divorce than another, it also 
has higher incidences of school behav- 
ior problems, delinquency, illegiti- 
macy, and, to a lesser extent, mental 
illness. A history of divorce in the 
family, youthful marriage, different 
religious belief, premarital pregnancy, 
elopement, and a civil wedding cere- 
mony also are found more frequently 
in marriages which end in divorce 
than in marriages which do not. 
Divorce tends to run in families, as 
well as in communities and subcul- 
tures. It is one among many inter- 
related phenomena of social disorgan- 
ization. For both society and individ- 
uals, discord and divorce are destruc- 
tive experiences. 

The United States, which reports 
the highest divorce rate in the Western 
world, also enjoys widespread educa- 
tional opportunity, high literacy level, 
enormous natural and human re- 
sources, and shrewdness in using socio- 
economic change profitably. It is un- 


thinkable that we cannot muster the 
wit, the skill, and the power to reduce 
our high rates of domestic discord and 
divorce. 


They Want It and They Don’t 

Divorce petitioners ask for divorce, 
yet are afraid of it. This ambivalence 
is especially marked when children are 
involved. All divorcers hope that shed- 
ding their partners will remove their 
unhappiness—but at the same time 
they wonder. Figures from all Ohio 
courts covering seventy-five years tell 
us that 30 to 35 per cent of all divorce 
petitions are dismissed or allowed to 
lapse. Characteristically, when di- 
vorcers sit down to talk with coun- 
selors, they express guilt. They con- 
cede that their children are upset. 
They puzzle how they will make ends 
meet financially. They want to be 
assured that they’re doing right. This 
is one opening wedge which, handled 
with wisdom, can lead to reconcilia- 
tion. 


Divorce Procedures Make Things 
Worse 

Deteriorating interpersonal relation- 
ships are the fuel that spark and main- 
tain matrimonial litigation. Long be- 
fore the attorney is asked to draw up 
the petition, bad feelings have over- 
heated and slowed down the machin- 
ery of daily life and jammed normal 
communication. Nor does legalizing 
their dispute do away with the under- 
lying problems—understanding each 
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other’s needs, disciplining responses, 
and adjusting to each other’s weak- 
nesses. On the contrary, invocation of 
the law inescapably exacerbates dis- 
cord. Furthermore, throughout the 
days and weeks of litigation, dete- 
riorated interpersonal relationships 
continue to be the couple’s basic 
problem. 

Matrimonial litigation multiplies 
these misunderstandings, widens this 
gap, and hardens the partners’ already 
inimical postures. Routine legal and 
judicial procedures promote ill will 
and grind down self-respect. They 
compound what insecure, lonely, ur- 
banized, commercialized, overmobile, 
and overcompetitive daily living has 
already done to that one-fourth of our 
marriages which enter the courts each 
year. 

In a democracy courts are public. 
Marital battles in court become public 


knowledge. Except in those few states 
where divorce may be secured on pre- 
sentation of evidence of separation 
lasting continuously for one to three 
years, matrimonial actions start with 
charges of wrongdoing by partners 


who assert that they have been 
wronged and are innocent. At best 
such charges are half-truths; at worst, 
downright fabrications. Most are dis- 
tortions. Court counselors acquainted 
with the realities behind charges in 
thousands of cases agree that only in 
the rarest instances do legal charges 
state the whole truth—which is, of 
course, that both have committed of- 
fenses, both have been wronged, and 
both have been on the defensive over 
their wrongdoing. This procedural 
insistence on clearcut guilt and in- 
nocence stirs up bad feelings in both. 
It rips the already frayed fabric of 
deteriorating marriages. 

To be a good attorney is to gain 


positions of legal strength for one’s 
client and to win the case. For in- 
Stance, it is the practice of many an 
attorney for the plaintiff to sue first 
for separate maintenance. Only when 
the defendant has agreed to an ac 
ceptable financial settlement will the 
petition be amended to divorce. 
Similarly made for bargaining are 
demands for custody, for larger shares 
of family property, and for higher 
support payments. Such maneuvers in- 
flate ill will, in the children too. 

In both contested and defaulted 
cases, divorce law, legal practice, and 
court procedure operate to penalize 
forgiveness and forestall reconcilia- 
tion. In most states the law holds 
that to show affection for the spouse 
who has been publicly charged with 
wrongdoing would be to condone the 
offense, void the charge, and so “lose” 
the case. Hence some attorneys keep 
partners apart during litigation, thus 
making more difficult the very recon- 
ciliation which one or both may wish 
for, especially after they have talked 
with counselors. Happily, many cou- 
ples disregard the advice of legal 
counsel on this point, and some other- 
wise conscientious attorneys disregard 
this point of law. 

Thus it is that the client’s experi- 
ences—making or being served with 
charges, filing answers, maneuvering 
legally, appearing in court with coun- 
sel (even though defendant’s counsel is 
present only to protect material inter- 
ests and parental rights), “proving” 
or “disproving” charges in open court, 
and, finally, reading the decree that 
asserts innocence in one and wrong- 
doing in the other—all tend to be 
destructive. These adversary proce- 
dures perpetuate the hostile attitudes 
and tactics already in daily use by 
many litigants. They provide the self- 
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righteous and arrogant a field day. 
They give the embittered a sanction 
for revenge. And because of them the 
weary and depressed, whose road to 
the petition was long and sad and 
who come to court burdened with 
failure, find old wounds opened or 
new pain inflicted. For all divorce 
litigants, the adversary stance multi- 
plies misunderstanding, promotes bit- 
terness, and propels the participants 
toward the point of no return. 


Seven Remedies—Which to 
Choose? 

Humane and public-spirited attor- 
neys and judges are trying new proce- 
dures with matrimonial cases. They 
hold with the report of the Lawyers’ 
Committee of the 1948 National Con- 
ference on Family Life that “Our 
divorce laws are thoroughly bad.... 
They constitute a threat to the sta- 
bility of the home... they are based 
on a false premise, the premise of 
punishment.... Divorce proceedings 
today are a farce... hypocrisy is the 
order of the day.” 

They applaud Judge Paul Alexan- 
der who in 1954 stated to an assembly 
of social scientists that “thoughtful 
members of the legal profession in 
virtually every part of this: country 
have been increasingly appalled at 
the unspeakable ineptitude and down- 
right disastrousness of our old-fash- 
ioned legalistic way of handling fam- 
ily cases.” And they believe the con- 
clusions of Reginald Heber Smith, 
chairman of the 1948 Lawyers’ Com- 
mittee: “The cost of our present di- 
vorce system in terms of human 
tragedy has become too high to be 
tolerated any longer.” 

When it comes to remedies, how- 
ever, the range is wide—from rewriting 
the divorce laws to packing squab- 
bling litigants over to their pastor’s 
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office, from training attorneys to be 
marriage counselors to making ap- 
plicants “cool off” for sixty days be- 
fore their divorce petitions can be 
accepted. 


CHANGE THE GROUNDS FOR DIVORCE 


The most humane and rational pro- 
posal for revising the law would per- 
mit divorce on one ground only: 
proof that the partners have lived 
apart for a period of one to three 
years. No claim of fault would be 
needed. Charges and countercharges 
would be eliminated. Cases would be 
based solely on readily ascertainable 
facts. Emotions could be played down. 
Such subsidiary questions as custody, 
support and alimony payments, and 
division of family property would 
therefore be more capable of rational 
settlement. Marriage counseling on 
the client’s initiative would always be 
possible. 

Though de facto separation as sole 
ground for divorce may appeal to the 
informed, the majority vote is cast by 
those who believe that the stability 
of society requires punishment for 
marital wrongdoing. It is not, there- 
fore, a practical political objective. 


TRAIN ATTORNEYS AS MARRIAGE 
COUNSELORS 


Another group proposes that attor- 
neys in matrimonial actions should 
function both as legal counsel and as 
marriage counselors. In large cities 
such double shingles are no longer 
rarities. A recent book extols the 
“psychoanalytic lawyer.” 

This remedy appears attractive, but 
it rests upon a misconception of the 
processes of counseling and _ psycho- 
therapy. Sound knowledge from the 
advancing behavioral sciences and 
psychotherapeutic practice is of course 
broadening perspective and tempering 
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practice in all the professions. But a 
counselor-at-law, however well read 
and however skillful in applying 
knowledge of human nature to his 
legal tasks, cannot at the same time 
serve a client as an advocate and as 
a therapist. For in both purpose and 
method, the law and counseling-ther- 
apy are incompatible. By the tradi- 
tions and ethics of his profession, the 
counselor-at-law is a giver of advice, 
a protector of rights, an advocate. 
The marriage counselor is an accept- 
ing and impartial parent, a coach in 
the game of marital living, a guide 
to self-understanding, self-respect, and 
better disciplined conduct. The legal 
counsel’s professional posture, there- 
fore, is radically different from the 
marriage counselor’s. When, with his 
attorney, a client charges wrongdoing, 
fights to secure the divorce or the 
child or the lower support payments 
that he wants, and defends his legal 
rights against queries from the bench 
and attacks by his opponent, neces- 
sarily he immobilizes the processes of 
self-insight, self-acceptance, and self- 
correction. The pursuit of both at the 
same time with the same professional 
helper can result only in rationaliza- 
tion and self-deception. Legal advo- 
cacy and therapeutic counseling are 
incompatible. This proposal, there- 
fore, cannot win acceptance among 
knowledgeable lawyers or social work- 
ers. 

CREATE A COOLING-OFF PERIOD 

BEFORE DIVORCE 

A third group is experimenting 
with stop-and-think devices. Impressed 
by the ease and nonchalance with 
which divorcers file and by the well- 
oiled mechanisms which hand down 
decisions a few weeks later, and aware 
that most matrimonial litigation is 
begun in anger and haste, a number 
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of jurists have fastened upon the im. 
portance of time. Between application 
and filing they interpose a sixty-day 
waiting period, except in emergencies. 
Some also advise litigants to discuss 
their troubles meanwhile with coun- 
selors. But according to a recent re- 
port from Illinois (where this device 
has been in operation for the past 
two years), results have been disap- 
pointing. Many couples turn this 
“cooling off” into a warming up, even 
a boiling over, period. 


ALways USE THE INTERLOCUTORY 
DECREE 


A fourth group relies on the inter- 
locutory decree. This requires the 
parties to wait a year following the 
granting of the divorce (in one state 
the plaintiff waits one year, the de- 
fendant two years) before the decree 
becomes law. The hope is that during 
this period, when neither can contract 
new marriages, they will think more 
happily of reconciliation. This rarely 
happens. Interlocutory decrees more 
often are followed by other and less 
socially acceptable action. 


CREATE A “RECONCILIATION JUDGE” 
OR COUNSELOR 


A fifth group has modified the ju- 
dicial process to include semi-volun- 
tary reconciliation procedures. Many 
conscientious judges, in addition to 
their work on the bench, give long 
hours to reconciliation interviews in 
their chambers. In a few jurisdictions 
statutes and court rules have formal- 
ized reconciliation proceedings. Ini- 
tiated on request of a litigant, they 
automatically suspend other legal pro- 
ceedings for a period of sixty days. 
After one hearing before the recon- 
ciliation judge or counselor, either or 
both may withdraw. Whether per- 
suaded to try again or not, litigants 
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with “problem personalities” are 
urged to become clients of family 
casework or mental hygiene agencies. 

Such proceedings reach only a small 
proportion of all matrimonial lit- 
igants. For instance, in 1956, 31,871 
marriage termination cases were filed 
in the courts of Los Angeles; the Con- 
ciliation Court handled only 1,580 
applications. 

Nor does this remedy make coun- 
seling available while divorce is pend- 
ing, generally a period when the lit- 
igants and their children suffer shock. 


CREATE “FRIENDS OF THE CourRT”’ 


A few jurisdictions have established 
a sixth type of service —“Divorce 
Counsel.” The duties of these “friends 
of the court” are, variously, to in- 
vestigate and report on the situations 
in the homes of litigants, to protest 
perjured testimony, to make recom. 
mendations in the interest of the chil- 
dren (especially to see that reluctant 
fathers pay the support money ordered 
by the court), and to encourage recon- 
ciliation. These offices concentrate on 
the functions which their personnel 
(attorneys and court administrators) 
are equipped to perform. The Friend 
of the Court in Detroit maintains a 
high rate of support collections. Its 
reports state it does not do social work. 
In 1958, however, it added a small 
professionally trained marriage coun- 
seling staff. Like conciliation pro- 
grams, these services extend the func- 
tions of the bench. 


User PAstTors AND FAMILY CASE- 
WORKERS FOR COUNSELING 


A seventh group of attorneys and 
judges, recognizing the specialized na- 
ture of professional guidance and psy- 
chotherapeutic counseling, have called 
upon churches and social agencies. 


| They forward the names of divorce 
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clients. Pastors and caseworkers then 
reach out and invite these divorcers 
to use their services. 

Of the several pastors who are 
known to have engaged in this service, 
most soon abandoned it. The pres- 
sure of parish work and the com- 
plexity of problems encountered 
crowd it out of daily schedules. 

The best known experiment by a 
family service agency, in San Bernar- 
dino, California, reports at the close 
of its first year that 78 out of the 624 
(presumably all that year’s divorce 
litigants with children) to whom they 
wrote—that is, one out of eight—re- 
sponded to their offer of counseling. 
Of these 78, twelve couples, or 15 
per cent, were reconciled. 

Where competent counseling is 
available in matrimonial courts, the 
percentage of divorce petitions later 
dismissed or allowed to lapse is three 
times more than in this social agency 
experiment. Although the proportion 
reconciled in the private agency’s pro- 
gram may rise as the community 
comes to understand and accept it, 
I doubt whether such a program can 
ever be as economical or efficient as 
one in which counselors have routine 
daily contacts with the bench and the 
bar, and seize opportunities to talk 
with litigants at times when they need 
help. A professional counseling serv- 
ice at the court can and does reach 
more litigants at teachable moments. 

These then are the seven types of 
service which are being tried out today 
by attorneys and jurists awakened to 
the ineptitude of the law in matri- 
monial cases. Though some are widely 
heralded, to knowledgeable and real- 
istic members of the profession none is 
acceptable—except as a temporary 
expedient. For they provide only 
limited remedies. In objectives, per- 
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sonnel, and relationships with clients, 
all fall short. The reason is clear. They 
fail to come to grips with the core 
problem: the destructive effect of the 
adversary procedure on interpersonal 
relations within the family. 


Marriage Counseling: a New Field 
for Casework 


During the quarter century of these 
experiments by the law and the courts, 
welfare services have become increas- 
ingly specialized, the better to serve 
according to individual capacity to 
use. Both medical and psychiatric case- 
work are recognized as specialized 
types of social casework. In the 1950's 
marriage counseling has come to 
maturity as one among many special- 
ized welfare functions. 


Different kinds of welfare services 
have also related themselves to their 
complements in the same field, the 
better to serve needy sectors and to 
eliminate overlapping. Thus social 
workers within the schools practice 
short-term emergency casework and 
also introduce families to social agen- 
cies for long-term continuous casework 
and group work. Similarly, each year 
finds more hospitals becoming host 
agencies to medical social work pro- 
grams. And over the past fifty years 
custodial and correctional workers 
have developed sturdy programs of 
cooperation with probation counselors 
and psychotherapists in juvenile courts 
and detention homes. 


Counseling at the Court 


The facts and experiments here 
summarized have been receiving con- 
tinuous rigorous scrutiny from a few 
realistic and fearless attorneys and 
jurists. Impressed by recent develop- 
ments in the welfare profession, they 


have conceived and are experiment- 
ing with an idea that is new in the 
law, characteristically slow to cooper- 
ate with other professions: counsel- 
ing at the divorce court as an adjunct 
to legal service and judicial procedure. 
These conservative thinkers agree with 
Saul Morton Isaac, attorney and for- 
merly president of the Family Service 
Association of America, that “In our 
increasingly complex society the tradi- 
tional lawyer-client relationship be- 
comes more and more inadequate... 
unaided by other resources, to handle 
clients threatened with marital break- 
down.” At the same time they are 
concerned to keep inviolate the stabil- 
izing and freedom-guaranteeing func- 
tions of the courts. Hence they eschew 
such modifications of tested judicial 
process as reconciliation masters and 
mandatory cooling-off periods. They 
acknowledge what is well known by 
behavioral scientists and clinical prac- 
titioners: a marital problem is always 
a problem of interpersonal relation. 
ship, regardless of whether or when 
it becomes a legal problem. They con- 
cede that, by treating a marital con- 
flict solely as a legal problem and 
pretending that the solution of the 
legal problem will resolve the conflict 
to the benefit of all concerned, their 
profession is playing with words, dally- 
ing with fictions. They know that in 
marriage counseling welfare workers 
have skills which their clients need. 
Hence they have made their courts 
host agencies to welfare services. And 
they see to it that these services opet- 
a‘. side by side with judicial proce- 
dures but never interfere with or com- 
promise the law. They accept estab- 


lished welfare principles and stand-} 


ards. They employ only trained coun- 
selors with professional standing. 
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Four Purposes of Court Marriage 
Counseling 

Study of the marital discord and 
divorce court situation with colleagues 
in the welfare profession has led them 
to adopt four interrelated guiding 
purposes: 

1. To secure and provide to bench 
and attorneys professionally screened 
information and opinion regarding 
the history and the current state of 
interpersonal relationships in the fam- 
ilies of clients, especially the condi- 
tions and prospects for the children. 
Such appraisals of family situations 
cannot be obtained by judges through 
the advocacy of attorneys in open 
court. 

2. To provide, for those clients who 
want it, a limited amount of guidance 
and support, and in some cases re- 
educative psychotherapeutic counsel- 
ing, throughout the period of pending 
litigation. 

3. To soften and counteract the 
destructive impact of adversary pro- 
cedure (assuming that divorce law 
reform is many years in the future), 
but not to supplant or modify legal 
processes. 

4. To refer those clients who need 
and want more counseling to commu- 
nity family service agencies or mental 
hygiene clinics, or to pastors or private 
practitioners. 

These four interrelated purposes 
constitute a charter for a divorce 
court counseling program and a work 
outline for court marriage counselors. 

In some communities where such 
divorce court counseling programs 
have been attempted, they have failed 
to secure the backing of welfare work- 
ers, the support of the bar, or the 
cooperation of the majority of the 
bench. Few are the courts of matri- 
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monial action today in which person- 
nel, philosophy, and administrative 
Structure provide conditions favor- 
able for the unhampered operation of 
adjunct programs of counseling. 

One that does is the Toledo Family 
Court. Its judge, Paul W. Alexander, 
is a student of family life and welfare 
administration, as well as an expert 
on marriage and divorce law. He is 
a specialist; that is, he sits only on 
cases involving family relationships, 
including divorce, juvenile delinquen- 
cy, and crimes against children. His 
administrative assistants and the at- 
torneys who practice at the bar of his 
court are informed and infused with 
his philosophy: that in every way pos- 
sible the judicial process shall help 
clients—or at least not hinder them— 
in coping with the human relation- 
ship problems that pre-existed and 
underlie legal issues. 

In this court judicial proceedings 
and counseling services move forward 
concurrently, case by case. At any time 
upon request by either the client, his 
attorney, or the bench with the con- 
sent of the attorneys, judicial proceed- 
ings may be interrupted and con- 
tinued to a later session, in order that 
a client may consider his problems 
with a counselor; the court then re- 
ceives a report from the counselor. In 
his contacts the counselor distin- 
guishes the legal charges from the 
behavior and feelings of the partners 
and their children. He is impartial, 
identifying with both disputants and 
siding with neither. To judge and 
attorneys he provides factual sum- 
maries and professional judgments 
regarding the relationship and welfare 
of the clients and their children— 
never evidence on the issue of wrong- 
doing. Thus both professions, the 
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counselor-at-law and the judge on the 
one hand, and on the other the wel- 
fare worker-marriage counselor, work 
together, honoring the specialized re- 
sponsibilities and respecting the pro- 
fessional integrity of each other. 


Who Are the Clients? 


Marriage partners become clients of 
the Family Service Department of the 
court by three well-marked routes: 

Under Ohio’s Mandatory Divorce 
Investigation Law, all divorcing par- 
ents of children under fourteen years 
of age must be interviewed. Upon 
filing, they receive letters informing 
them of the law and naming their 
counselors. Although the obligation 
of these 2,200 clients a year is dis- 
charged in one or two investigation 
interviews, about two-fifths return 
voluntarily for additional consulta- 
tions. If more counseling time were 
available it is probable that this ratio 
would rise. For a sympathetically con- 
ducted investigation interview is, for 
many clients, an acceptable invitation 
to a counseling relationship. 


The second group of clients is made 
up of parents with older children or 
no children; referred by the attorney 
or the judge, they reach counselors in 
a variety of moods. A grim and stub- 
born plaintiff or a rebellious defend- 
ant, outwardly complying but in- 
wardly resisting, may have only one 
brief interview. One such insisted 
that the judge had “sentenced him to 
counseling” and whooped with glee as 
he left the counselor’s office. Some 
initially resistant referrals become 
curious enough or are anxious enough 
to become willing clients. On the 
other hand some are so apathetic or 
ambivalent that only slowly will they 
confront their real feelings and get to 
work on their real problems. Those 
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who come eager for help generally 
make good use of their opportunities, 
Prelitigants, who are referred by 
attorneys, are the third group. They 
number one-fourth to one-fifth of the 
Department's total intake. Of this 
group, 40 per cent are referred to 
other community services after one ex- 
ploratory interview, and another 20 
per cent are also referred outside the 
court after two to four interviews. All 
telephone inquirers with marriage 
troubles (these average close to five 
hundred per year) are given the names 
and telephone numbers of community 
family service agencies, or are advised 
to turn to attorneys, pastors, or doc 
tors in whom they have confidence. 


For all three groups of clients, five 
is the average number of interviews 
per client, and nine the average num- 
ber of contacts per case (including 
consultations with attorneys). Inter- 
views for guidance and support take 
place at the request of divorcing 
clients throughout the time their cases 
are pending. In cases that drag on 
over eighteen to twenty-four months, 
especially if they involve partners who 
are extremely anxious or compulsive 
or hostile, there may be up to twenty 
such interviews. Psychotherapeutic 
counseling, whether re-educative or 
supportive in method (reconstructive 
psychotherapy is considered the re- 
sponsibility of medical therapists), 
may run for eight to ten interviews. 
About half the participants in this 
type of counseling are finally referred 
to community agencies or private 
practitioners. 


Getting Prior Histories 
As each new case is registered, both 
the Clerk of Court’s records and, the 
counseling records of all previous 
court contacts with the partners and 
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immediate members of their families 
are made available to counselors, in- 
duding “‘protected” juvenile records. 
Family folders are found for well over 
two out of five new divorce petition- 
ers. 

Incidentally, through Social Service 
Exchange clearances, we learn that 
about two out of five have previously 
been clients of one or another com- 
munity welfare agency, but that only 
one out of five has received family 
casework service. With the knowledge 
and permission of clients, counselors 
consult these agencies, as well as ju- 
venile court and probation counselors. 

Available also, for clarification of 
intrafamily dynamics and for guidance 
in conducting supportive and re-edu- 
cative interviews, are consultations 
with the court’s part-time psychiatrist. 
And in those few cases where fuller 
diagnoses are needed, when clients 
and counselor make requests jointly, 
one of the three court psychologists 
may administer tests, or the partners 
will have diagnostic interviews with 
the psychiatrist. In these many ways 
the other services of the Family Court 
contribute to the effectiveness of the 
marriage counselors. 


How the Counselor Works 

It remains to examine, within this 
framework of family court philosophy, 
administrative resources, and _ col- 
league contacts, how the counselors 
in the Family Service Department at 
the Toledo Family Court pursue their 
four basic purposes. 


INVESTIGATIVE INTERVIEWS 


The counselor’s first responsibility 
is to supply the judge and attorneys 
with information and appraisals 
which they can use. His reports de- 
scribe the hostilities, fears, and hopes 
of the partners whose symptomatic 
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difficulties, reduced to legal terms, the 
judge and attorneys are dealing with 
legally. They offer insights into mo- 
tives and predictions of future be- 
havior. Such background information 
is especially useful when, in a welter 
of legal evidence, of charges and de- 
nials, of claims and counterclaims, the 
judge must decide which of the two 
enemies standing before him is likely 
to be the better parent in the future 
to their children; it is also useful in 
reaching decisions on visitation and 
companionship rights by the other 
parent. Fortunately, the judge finds 
himself in the predicament of deciding 
custody contests in only 1 per cent or 
less of all his cases. 

The counselor develops these re- 
ports with the client. Discussion of the 
family record (only with the deeply 
disturbed is this not done) and the 
predicaments of the children provide 
new perspectives and induce second 
thoughts. When a client realizes that 
the counselor is not making judg- 
ments, that information which would 
compromise either partner is omitted 
from the report, and indeed that to a 
degree he is participating in the deci- 
sion as to what will be reported, he 
relaxes, he begins to feel confidence 
in the counselor and the court, and he 
tends to see himself in the role of 
litigant more realistically. 

This investigating and reporting 
responsibility is the basis of useful 
two-way communication between the 
counselor and judge and attorneys. In 
brief consultations, the counselor 
keeps up to date with what is tran- 
spiring legally, and the lawyer with 
changes in the client’s attitudes. These 
exchanges are particularly pertinent 
when litigants have character dis- 
orders, or deep neuroses or psychoses 
(about 20 per cent do), and so could 
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all too readily do further harm to 
themselves and their children. 


Case 1 


After three investigation interviews with 
one plaintiff, a self-righteous paranoid 
father who had relentlessly pursued di- 
vorce for eighteen months, and ten sup- 
portive and re-educative interviews with 
the mother, the counselor conferred with 
the judge and the attorneys. The question 
was, who should get custody of the four 
children, aged eleven through seventeen? 
The children had been alternating between 
mother and father each week. The schools 
had filed complaints. Tensions were high, 
fears deep. In order to speed the disposi- 
tion of this case and to play safe with 
disturbed emotions that could get out of 
control, it was agreed that custody of the 
three older children would be awarded to 
the father, the mother keeping the young- 
est only, provided the father would deed 
her the house and provided also that with- 
in one year the three older children could 
have the right to choose with which parent 
they would live. In a heavy interview, the 
mother and three older children accepted 
this arrangement. Next week, much to the 
plaintiffs delight, his case was on the 
docket. Divorce was granted on grounds 
of neglect. Within six months this para- 
noid father had become so involved with 
job difficulties, and with his widowed 
mother where he was living with the 
children, that he became indifferent to the 
lengthening visits the children were mak- 
ing with their mother. Ten months after 
the divorce, when the oldest boy graduated 
from high school, the other children 
changed their schools and all three began 
to live with their mother. This de facto 
change of custody was then made legal 
by a court order, on the motion of the 
wife’s attorney. 


Case 2 


Another delicate family situation in- 
volved only the counselor and the at- 
torneys. A local sixteen-year-old playgirl, 
well endowed with bounce and charm, 
married on three weeks’ acquaintance a 
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visiting service-man of twenty-one. Upon 
his discharge a few months later they 
moved to his home town, where he es- 
tablished himself in a job and spent con- 
siderable time with his aging parents, 
Three years, two babies, two “affairs,” and 
one dismissed divorce petition later, their 
quarreling had reached a point where by 
agreement the wife crossed the country 
with the children for a two-month vaca- 
tion with her folks. Returning bouncier 
and more charming than ever, she said 
that now she hoped to make her marriage 
a success. Her husband was delighted. 
Within a month, however, it became clear 
that she was two to three months preg- 
nant. Feeling betrayed, he rushed to an 
attorney, who referred both to the Family 
Service Department. Through three inter- 
views apiece and two joint sessions this 
couple struggled toward facing the facts 
and each other’s feelings. Painfully they 
hammered out an agreement (by this time 
she was talking realistically about her re- 
lationship with the father of her unborn 
child): that she would hurry back across 
country to her home town before neigh- 
bors could know, that she would take with 
her the younger child, a girl of ten 
months, that he would go with the two 
year-old boy to live with his parents, that 
for the expenses of the new baby she 
would use the family medical and hospital 
insurance, that he would pay $10 a week 
support, that he would file divorce on 
grounds of neglect, and that she would not 
contest. One week later this solution was 
“tested” in interviews with each separately. 
They were then referred back to the at- 
torney, who filled in the picture for him- 
self by consulting the counselor. A legal 
separation was soon signed, and the di- 
vorce was granted routinely. 


SHORT-TERM COUNSELING 


In addition to keeping the judge 
and attorneys informed, the investiga 
tion interview often becomes guidance 
or, with certain clients, supportive or 
re-educative counseling. Feeling ac 
cepted by the counselor, many a lit 
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COUNSELING MATRIMONIAL CLIENTS 


igant begins to confront his confusions 
and frustrations with less guilt. 

As the client’s posture changes— 
from “litigant being investigated” to 
“troubled partner requesting help’— 
the counselor restructures his re- 
sponses toward building a good work- 
ing relationship. Referral at this point 
to a casework or mental hygiene agen- 
cy outside the court, we have learned, 
postpones the client’s “taking hold.” 
Marriage counselors at the Toledo 
Family Court make many referrals to 
community agencies, but never at this 
point in their relationships with 
clients. Short-term therapeutic coun- 
seling with that counselor and in that 
place where the client has begun to 
feel at home, and at the time when 
he begins to want to know and handle 
himself better, is as essential a service 
as referral to long-term help. 


Case 3 


One example of such short-term re-edu- 
cative counseling ending in referral was 
the frustrated wife who was married to 
an unusually demanding and_ sensitive 
man. At the end of the first interview, she 
said, “I don’t really want a divorce—that’s 
why I dismissed my former petition—but 
I can’t live with him either.” At the end 
of her second interview she said sadly, 
“I never believed my husband when he 
accused me of overriding and pushing him 
around; now I see that I’m part of the 
trouble.” In her third interview she caught 
glimpses of the inner fears which im- 
pelled her to take control of situations. 
The fifth contact was a three-way inter- 
view to which the husband, who had 
never relished the idea of divorce, readily 
came. Slowly these partners began to learn 
together how to perceive and accept each 


_ other’s fears and compulsions. They con- 


tinued at home this exploration of each 
other’s real personalities, with interludes 
of laughter. A few weeks later the petition 
was dismissed. The final interview dealt 
briefly with some of the snags they had 
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encountered in trying to communicate 
feelings, went on to consider a workable 
system of financial management, and 
ended with consideration of the fuller 
help which they and their disturbed ten- 
year-old son might get from becoming 
patients of the Mental Hygiene Clinic. 


Case 4 


Short-term re-educative counseling with- 
out other help enables some couples to 
re-establish acceptable relationships in their 
families. For instance, a lawyer who had 
long since learned to distinguish between 
legal and marriage counseling persuaded 
an applicant for divorce that, since she 
would have to talk with the counselor 
anyway after filing, and since she did feel 
unhappy over what divorce would do to 
her and the children, it might really be 
wiser to consult the marriage counselor 
while the attorney was having the petition 
prepared. Then he called the counselor 
and explained: Both were college gradu- 
ates, both had studied psychology. For 
some months they had been edgy, treating 
the children harshly and sleeping poorly. 
A psychiatrist had helped for a time but 
his fees were higher than they could af- 
ford. A psychologist friend had given them 
a battery of tests and reported that they 
were extremely incompatible. This had 
made her more certain than ever that 
divorce was the solution, while he had 
become more determined than ever to 
overcome the incompatibility. Within two 
interviews, it became clear to this wife 
that she had been trying to wear the pants, 
and that her husband, though unaware of 
it, had been reacting to her as formerly he 
had reacted to an overauthoritarian father. 
In the third interview, she came to realize 
that in her childhood play groups she had 
regularly sided with the boys against the 
girls, that her father had expressed open 
disappointment because she had not been 
born a boy and that he had used boyish 
nicknames for her. His insights developed 
more slowly. After her fifth interview she 
telephoned the lawyer, “We're not en- 
tirely out of the woods, but I see sun- 
shine streaking through.” Two weeks 
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later this marriage was healthy. Both were 
active in their church, and a fourth baby 
had arrived. 


NEUTRALIZING THE ADVERSARY PROCESS 


The third responsibility of the mar- 
riage counselors at the Toledo Family 
Court, helping clients understand, ac- 
cept, and remain unharmed by the 
adversary process, is discharged 
through investigation and counseling 
interviews and also through addi- 
tional specific contacts. For instance, 
if a bitter wife demands more support 
. than her estranged husband living in 
a rented room is willing to provide, 
the counselor may bring them to- 
gether in conference to face the facts 
and agree upon a figure acceptable 
to both. This he then communicates 
to the attorneys for such legal action 
as they may care to take. When large 
sums of money are involved, this pro- 
cedure is followed less frequently. 
Again, when the wife’s attorney at- 
taches the husband’s wages as a mat- 
ter of routine, until the court can set 
support payments, he is invariably 
widening the gap between the parties. 
To minimize this, and to help keep 
meager income available, the coun- 
selor may follow the judge’s routine 
letter to the husband with a telephone 
call, suggesting the value of arriving 
promptly at a support figure. 


Using Other Community Resources 


The counselor’s fourth responsibil- 
ity, introducing clients to appropriate 
long-term help, is also interwoven 
with the other three. In the nature of 
the court counselor’s work, his con- 
tacts are limited to crisis periods in 
the lives of his clients, and to a rela- 
tively small number of interviews. 


RALPH P. BRIDGMAN 


Many dismissing clients can make 
their marriages successful permanent. 
ly only with additional help. An even 
greater proportion of the divorcing 
clients need additional help to live 
comfortably with themselves or to con- 
tract happy second marriages. 

Available in our community are 
four kinds of help: library guidance 
to reading on marriage and family 
problems; pastoral counseling; family 
casework; and psychotherapy. 

The first is suggested to clients who 
have used their counseling relation- 
ships well and who have no unusual 
personal problems or defenses. 

Those to whom religion has mean- 
ing are referred to pastors. When one 
nagging and self-righteous wife of an 
alcoholic husband finally dismissed 
her divorce, their pastor helped both 
establish themselves in appropriate 
A.A. groups and then build self 
respect by performing needed services 
in the parish. Another pastor devel. 
oped a happy counseling relationship 
with an ex-client of the Family Serv. 
ice Department after a sex crime 
charge and a suit for divorce against 
him had both been dismissed. By 
talking to him, by securing public ap- 
preciation for his skilled carpentry 
service to the church, and by en 
couraging him to pitch the church's 
team to first place in the interchurch 
softball league, this pastor was a 
strong rehabilitating influence. 

More frequent are referrals to fam- 
ily casework and tp mental hygiene 
treatment. Partners under stress who 
need more help than the court mar 
riage counselors can give may be re 
ferred during the course of litigation. 
Others are referred at the close of 
short-term counseling relationships. 
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COUNSELING MATRIMONIAL CLIENTS 


Case 5 


To illustrate a case referred during liti- 
gation: the plaintiff was the mother of 
nine children, aged six to sixteen, was 
living in a heavily mortgaged home, and 
was employed as cashier in a supermarket. 
The father was living with another 
woman; he was an intermittent visitor to 
the home, and was generally drunk and 
frightening when he did appear. At the 
time of the first contact, he was skillfully 
using threats and legal technicalities to 
oust his wife and secure both the house 
and custody of the children. Financially 
pressed and ignorant of the law, the 
mother and children had decided tearfully 
that going along would be the lesser evil. 
Investigation interviews with both, and 
then with the attorneys, precipitated the 
recommendation that this mother be 
awarded custody during the course of her 
divorce action, with the understanding 
that she become a client of the family 
service agency. Seeing the caseworker reg- 
ularly, she improved both financial man- 
agement and care of the children. With 
agency help the children enjoyed day camp 
and other opportunities during summer 
vacation. Caseworker and court counselor 
kept each other informed. The counselor’s 
report at the final hearing included pro- 
visions suggested by the agency. 


Case 6 


An example of referral to the Mental 
Hygiene Clinic is the masochistic mother 
of four small girls, sent to the court coun- 
selor by an attorney. Afraid to go on living 
with her husband because of his paranoid 
attitude, she was also afraid to file for di- 
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vorce. After three interviews, including a 
diagnostic interview with the court psychi- 
atrist, it became clear that, unconsciously 
and compulsively, she provoked her hus- 
band and that at times she was swept into 
his system of delusions regarding her. She 
was helped, therefore, to become a patient 
at the Mental Hygiene Clinic. There, dur- 
ing eight months of treatment, she devel- 
oped awareness of some of her provocative 
ways, decided to secure employment out- 
side the home, and in growing self-confi- 
dence learned to ease along with her 
husband’s paranoid behavior. In a brief 
follow-up conversation with the court 
counselor she said that now she would 
know what to do should her husband ever 
have to be committed to a hospital. 


Thus the Toledo Family Court 
program of counseling with matri- 
monial clients has set limits on itself. 
Established community services, client 
needs, and available professional help 
are the principal considerations. With- 
in boundaries, this program operates 
under tested welfare principles, em- 
ploying only trained counselors. It 
flourishes because it is founded upon 
a powerful idea—marital discord and 
estrangement being what behavioral 
science and clinical practice now know 
them to be, by itself the law cannot 
adequately meet the needs of matri- 
monial litigants, but the law and so- 
cial welfare working together at the 
courts can protect and foster stable 
family life. 





Applying the Family Court Act 


FREDERICK WARD, JR. 

Director, Southern Office, National Probation and Parole Association 
Tutty L. McCrea 

Consultant, Southern Office, National Probation and Parole Association 


HE first true family court in the 
T unites States—one with jurisdic- 
tion over both domestic relations and 
juvenile cases—was created in Hamil- 
ton County (Cincinnati), Ohio, in 
1914. NPPA first recommended such 
a court in 1917.1 

The idea of a family court comes 
from recognition of the fact that fam- 
ily cases are primarily social rather 
than criminal in nature; that the 
family rather than the child alone is 
most often the focus of treatment in 
juvenile cases; and that therefore some 
measure of control over adults is nec- 
essary for adequate care of the child. 
Since 1914, this recognition has spread 
—slowly; family courts have been 
established in a small number of 
counties and cities. Wherever they 
have been created, their objectives 
have been the same—to prevent dupli- 
cation of jurisdiction, so that different 
fragments of the same family problem 
are not passed upon separately by a 
number of different courts; and to 
apply professional social services to 
the solution of justiciable questions 
involving family life. 

Fragmented court jurisdiction us- 
ually means fragmented social service. 
Just how fragmented our courts are 
was shown by a U.S. Children’s Bu- 
reau study in 1933, which said that 


1 Proceedings of the National Probation As- 
sociation, 1917, p. 85. 


“in most states, jurisdiction in ju- 
venile and domestic relations cases is 
divided among (1) specialized juve- 
nile, family or domestic relations 
courts; (2) criminal courts; and (3) 
courts of probate and chancery juris- 
diction.”* —The same study revealed 
that only in three states was family 
jurisdiction vested in as few as two 
courts; in five states, as many as eight 
to thirteen courts shared overlapping 
and concurrent jurisdiction.® 

An awakened interest in family 
courts recently has produced some ad. 
ditional consolidation. But it is doubt- 
ful that the picture presented by the 
Children’s Bureau twenty-six years 
ago has changed radically. So far, no 
state has adopted a statewide system 
of uniform family courts, though sev- 
eral states are considering it. The 
Standard Family Court Act should be 
a valuable aid toward that end. Some- 
day, without doubt, such courts will 
be the rule rather than the exception. 

The purpose of this article is to 
show how a statewide system of family 
courts can be created as a division of 
the court of general jurisdiction. It 
describes how NPPA planned such a 
system for North Carolina, using the 
general principles of the Standard 
Family Court Act. 


2The Child, the Family, and the Court, 
US. Children’s Bureau Publication No. 193, 
1933, p. 30. 

* Ibid., p. 31. 
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Survey Background 

The request for this plan came from 
the North Carolina Governor’s Youth 
Service Commission after it had re- 
viewed the programs and problems 
of the state and local government 
agencies and institutions responsible 
for services to children in trouble 
and had concluded that the problems 
of children and families were insepar- 
able. In its 1956 report, the Com- 
mission said that ‘a system of family 
courts, state administered and financed 
and operated on a district basis, would 
best serve the legal-social problems 
of children and families,’ 

The Commission found that, except 
in a few counties, jurisdiction over 
children and family cases was scat- 
tered among a number of local courts, 
most of which could not afford spe- 
cially selected and trained personnel. 
The result: “The present system does 
not assure equal protection and serv- 
ices to children in all counties.”’5 

The goals of the study set by the 
Commission were “to show the need 
for this court system, to determine 
the number of districts that would 
be required, the amount of personnel, 
the approximate cost, and other in- 
formation.’’® In essence, therefore, the 
Commission’s charge to the survey 
staff was to identify the problem and 
to formulate a plan for solving it as 
efficiently as possible. 

The request came to NPPA at a 
time when the general principles of 
the Standard Family Court Act had 
been worked out by a subcommittee 
of NPPA’s Standard Act Committee. 
It was these general principles (rather 
than the Act itself, which had not 
yet been set down) which the NPPA 


*“Report of the Governor's Youth Service 
Commission,” June 11, 1956, p. 4. 

® Idem. 

*Ibid., p. 6. 


field survey staff used as the pattern 
for its family court plan in North 
Carolina. The staff drew heavily on 
this preliminary work of the Com- 
mittee; in turn, their experience in 
the survey contributed to the develop- 
ment of the final draft of the Family 
Court Act. The survey team, directed 
by Frederick Ward, Jr., was composed 
of Tully L. McCrea, Francis H. Hil- 
ler (former NPPA field director, now 
a special consultant), Sol Rubin 
(NPPA counsel), and Lawrence A. 
Edwards (chief probation officer, Ju- 
venile and Domestic Relations Court, 
Knox County, Tenn.). 

NPPA’s report—A System of Family 
Courts in North Carolina—was com- 
pleted in January, 1957. It outlined 
court organization and location, per- 
sonnel, detention, estimated costs, and 
a six-year schedule, and provided a 
draft of a bill incorporating all 
changes necessary to make the plan 
law. 

What We Looked For 

We designed the study so that it 
would reveal (1) the volume of child 
and family cases coming to all courts 
with jurisdiction over family court 
matters; (2) existing practices in these 
cases; (3) the quality and quantity of 
personnel assigned to assist the courts; 
(4) the effects of the present system; 
(5) the volume of cases which would 
come before the unified family court. 

The survey consisted of these seven 
steps: 

1. Statistical data were gathered 
from central sources, such as the At- 
torney General’s office, the State Board 
of Public Welfare, the Board of Cor- 
rections and Training, the Board of 
Parole, the Probation Commission, 
and the state’s prison system. 

2. Questionnaires probing objective 
and subjective matters (including 
volume of cases, practices, personnel, 
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and opinions on present problems and 
possible solutions) were sent to: 

(a) all judges of juvenile courts and 
special domestic relations courts (from 
whom we got a return of 95.3 per 
cent) ; 

(b) all sheriffs (52 per cent of whom 
returned the questionnaire) and all 
chiefs of police (46 per cent returned 
their questionnaires); 

(c) all probation workers, public 
welfare staff members, county welfare 
supervisors, and superintendents giv- 
ing services to delinquent, dependent, 
or neglected children. (Every ques- 
tionnaire in this group was returned.) 

3. Members of the survey team 
visited the eight counties and cities 
which have special juvenile or domes- 
tic relations courts. They also visited 
seventeen other counties which were 
representative of different economic 
areas in the state and also had divided 
jurisdiction in family court matters. 
In this second group jurisdiction was 
split among three or more courts— 
some counties having as many as 
eight which could deal with one or 
another kind of juvenile or domestic 
relations case. 

These visits entailed conferences 
with judges, court clerks, probation 
and welfare workers, supervisors and 
administrators, and law enforcement 
officers. The team also compiled sta- 
tistical data and other information 
not available from state sources, 
studied probation and court records, 
appraised policies, practices, and in- 
teragency relationships, and toured 
the jails and places of detention. 

The survey team interviewed over 
three hundred persons. Twenty-five 
counties (ranging from the smallest to 
the largest in the state) containing 
over two million people—about half 
the state’s population— were thus 
studied first-hand. 


4. Eight regional mectings were 
held throughout the state. These gave 
officials and workers in counties not 
visited by the survey team the chance 
to meet with the surveyors. In each 
instance, valuable information and 
suggestions were received from those 
in attendance. Approximately 250 
persons attended these meetings. 


5. The team evaluated the informa- 
tion and impressions gathered from 
Statistics, questionnaires, and personal 
interviews, and formulated its recom- 
mendations in the light of nationally 
accepted principles and practice in 
juvenile and family courts, law en- 
forcement, probation, and detention. 
The goal was to formulate recom- 
mendations which would embody the 
most practical and logical method of 
establishing good court, professional, 
and detention services throughout the 
State. 


6. The NPPA staff and members of 
the Technical Advisory Committee 
drafted the bills and amendments 
which the legislature would need to 
create the new court organization, its 
jurisdiction, its administration, its 
detention homes—including all legis- 
lative aspects of the new statewide 
family court system. 


7. The Governor’s Youth Service 
Commission and the NPPA staff re- 
viewed the report, which, in its final 
form, combines the views of both 
groups. 

What We Found 

In North Carolina, as in most 
states, a large percentage of the pop- 
ulation lives in rural areas. Out of one 
hundred counties, only eight have 
populations exceeding 100,000. (It is 
almost impossible for a community of 
less than 100,000 to pay for the min- 
imum services it needs to deal with 
family and children’s cases.) Of the 
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ninety-two counties under 100,000 
population, seventy contain less than 
50,000. Of all the families in trouble 
in the state, almost two-thirds live 
in counties too thinly populated to 
provide good court services. This 
problem is compounded when we con- 
sider that families in North Carolina’s 
rural areas have much lower incomes, 
and therefore yield smaller tax re- 
sources per capita, than families in 
the larger, more urbanized counties. 
Yet the child from the hillside farm 
and the one from the coastal fishing 
village have the same need and the 
same right to service as the child from 
the crowded streets of the large urban 
center. Child by child and family by 
family, the need for service is exactly 
the same in Tyrell County—the state’s 
least populated—as in Mecklenburg 
County—the state’s most populated. 
Only the volume varies; the quality 
does not. 

North Carolina law has long au- 
thorized separate juvenile courts for 
cities and counties, and juvenile and 
domestic relations courts for one or 
more counties in combination—not to 
exceed five. However, only eight coun- 
ties have special courts with county- 
wide jurisdiction, six of them having 
domestic relations jurisdiction as well. 
In the remaining ninety-two counties, 
the clerk of the superior court serves 
as juvenile court judge in addition to 
performing his other duties. No re- 
gional courts have been established. 

Almost four out of every five North 
Carolinians live in counties where one 
or more of the matters relating to 
children and families are handled not 
only in the juvenile or the city-juve- 
nile court, but in one or more of a 
variety of other courts — superior, 
county, municipal, recorder’s, county 
criminal, or justice of the peace. One 
small county had seven recorder’s 
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courts, each handling some aspect of 
family conflict or juvenile delin- 
quency. 

Since the various forms of family 
conflict and juvenile delinquency are 
usually manifestations of the same 
social, emotional, and moral break- 
down within the home, it is obvious 
that they can be dealt with most ef- 
fectively and most efficiently when 
treated as a whole, not piecemeal. 
Under the present system, however, 
in which these jurisdictions are scat- 
tered among a number of courts 
(most of which are without social 
services) a unified approach to the 
family’s root problem is impossible. 

Three general forms of local juve- 
nile probation service have been de- 
veloped in North Carolina: (1) locally 
appointed and paid probation officers 
headed by a chief probation officer; 
(2) the county superintendent of pub- 
lic welfare serving as the chief proba- 
tion officer (in addition to his welfare 
duties); (3) probation service provided 
by regular employees of the county 
welfare department, who carry court 
cases in addition to welfare. Ninety- 
four per cent of the state’s juvenile 
courts are served by the third method. 

While these three arrangements 
theoretically provide juvenile proba- 
tion service in all counties, the system 
contains major weaknesses. Diagnosis 
and counseling for families is rare 
except in the six domestic relations 
courts that have their own staffs. Only 
the larger counties provide special 
probation staff; in the others, workers 
burdened with heavy welfare case- 
loads attempt to provide prehearing 
studies and probation counseling. 
Consequently, these essential services 
are limited. Of the courts without 
special staff, only 21 per cent were 
receiving written prehearing studies 
in all cases. Another 28 per cent re- 
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ceived such studies in most cases, and 
the remaining 51 per cent received 
them only occasionally or not at all. 


The commitment rate to institu- 
tions from counties without special 
probation staffs was twice that of the 
counties with their own probation 
staffs, though the latter rate was also 
high when compared with the national 
average for children of the same age. 

The quality and quantity of proba- 
tion service differed greatly from 
county to county—even between those 
of comparable size. Looking at the 
state as a whole, we saw many serious 
gaps in actual service. There are two 
reasons for this: First, proper ad- 
ministrative structures and controls 
were lacking and, second, too little 
money was available from local 
sources for the services. 


Detention care, except in jails, was 
scarce. In 1955, 536 children under 
sixteen were held in county jails— 
more than those held in detention 
homes for the year (460). Of those 
children sixteen and seventeen years 
old, 3,439 were held in county jails; 
another 557 were held in city jails. 


In addition to factual information 
on the state’s judicial practices in 
family court matters, we solicited the 
opinions of those who are responsible 
for dealing with family court cases. 
Judges in the state, we found, pre- 
dominantly favored a system of family 
courts—with good staff and facilities 
—as the way to achieve uniform prac- 
tices and give consistently good 
service. 


This, together with our factual 
findings, bolstered the recommenda- 
tion of the Governor’s Youth Service 
Commission for separate and special- 
ized family courts and indicated that 
judicial opinion would support these 
courts if they are created. 
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NPPA’s Plan for North Carolina 

When we had reached this point, 
we had one more step—perhaps the 
most difficult—to take: to determine 
the most logical plan for a statewide 
system of family courts, and to work 
out details of organization, personnel, 
etc. The legal and administrative 
problems involved in the creation of 
a new court system are many and 
complex. Every contingency and 
problem cannot be foreseen and solved 
in advance. But the plan should 
provide the necessary framework for 
the system, within which unforeseen 
administrative problems can be solved. 
We believe the plan we worked out, 
which is described below, does so. 

1. Organization.—_We recommended 
a system of state administered and 
financed regional family courts, dis- 
tricted to provide good judicial serv- 
ice to every family. This court would 
be a division of the superior court 
system and at the same level as the 
superior courts; its judges would be 
elected or appointed in the same 
manner and at the same salary as 
superior court judges. It would have 
jurisdiction over most child and fam- 
ily matters (exceptions are discussed 
on pp. 205-6). Its proceedings would 
be civil rather than criminal in na- 
ture, except in certain cases of failure 
to support. 

2. The Judiciary.—We recommended 
a Council of Family Court Judges, 
which would establish general policies 
on procedure, rules, etc.; provide rea- 
sonable uniformity throughout the 
state; and advise the Family Court 
Services Commission. The presiding 
judge would be president of the Coun- 
cil; he would call meetings, designate 
substitutes for family court judges on 
vacation or sick leave, and perform 
other duties prescribed by the Coun- 
cil. The presiding judge would also 
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be a member ex officio of the Family 
Court Services Commission and thus 
link the judiciary and the service or- 
ganization of the family court system. 

3. The Social Services.—To provide 
the courts with the service personnel 
they need, we recommended a Family 
Court Services Commission. Its mem- 
bers would be appointed by the gov- 
ernor for staggered terms and would 
serve without compensation, except 
for travel expenses. ‘The Commission’s 
duties would be to formulate general 
policies for the family courts’ services, 
to submit an annual report to the 
governor on the operation of these 
services, to review and recommend 
budgets for the services, and to ap- 
point the Director of Family Court 
Services. 

The Director of Family Court Serv- 
ices, the executive officer of the Com- 
mission, would be responsible for 
program, assignment of staff, in-serv- 
ice training, etc.?7 He would appoint, 
on merit, a sufficient number of pro- 
fessional and other employees to car- 
ry out the work of the courts. 

4. Detention—To provide proper 
juvenile detention, we recommended 
that regional detention homes be 
built and operated at state expense, 
located to insure that each county 
could use one. The detention homes 
would be part of the family court 
services and would be administered by 
the Director of Family Court Services. 
The staff would be appointed by the 
director, on merit, in the same man- 
ner as other family court services 
personnel. 
~* The provision for statewide staff could be 
administered in several other ways: as a 
division of the state welfare department, as 
a division of the state department of cor- 
rection, or as a division of a statewide chil- 
dren’s service agency. See A System of Family 
Courts for North Carolina, pp. 42-43, for dis- 


cussion of disadvantages of each method in 
North Carolina. 


Districting the State 

Determining the number, size, and 
location of the family court districts 
depends upon two things—geography 
and potential caseload. These two 
factors must be juggled to arrange 
districts in which the court can sit 
frequently in each county, and in 
which the detention home is not too 
far from any spot. Unlike the superior 
court, a family court cannot sit for 
weeks in one county of its district while 
cases accumulate in other counties. It 
is essential to the cases heard in family 
courts that they be heard in a matter 
of days, not weeks or months, after 
they come to the court’s attention— 
particularly in cases of juvenile deten- 
tion and non-support, in which finan- 
cial relief is urgent. 

From the information gathered in 
visits and from state and local statis- 
tics, NPPA’s North Carolina survey 
team established a potential caseload 
figure for each county. Using these 
figures, we found it possible to 
group the counties of the state 
into districts just large enough in 
projected caseload to need a full-time 
judge, but not too large to overburden 
him; small enough in actual size to 
allow frequent (at least weekly) ses- 
sions in each county. In each of these 
districts the detention home could be 
located so that it was not too far from 
any section. 


We excluded certain family matters 
from the projected caseload. Except 
in cases involving imminent danger 
to the life or health of a child, de- 
pendency and neglect cases coming to 
court would be referred to the local 
office of the Department of Public 
Welfare for study; official court action 
would be taken on recommendation 
of that agency but the court social 
service staff would not devote any time 
to these cases. We assumed that adop- 
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tion studies and placements would be 
made by the Department of Public 
Welfare or the agencies licensed by it 
to do so, and that shelter care would 
be provided and administered by the 
appropriate local office of public wel- 
fare. Consequently our estimates of 
necessary staff and facilities did not 
include adoption case time, shelter 
homes and staff, or social service staff 
time on most dependency and neglect 
cases. a 

On this basis, we recommended 
eighteen districts of varying popula- 
tion, case incidence, and geographic 
area. The most populated district has 
over 350,000 persons in it; the least, 
131,000. The largest number of coun- 
ties in a district is twelve; the smallest 
is one. Potential caseloads range from 
about 4,000 in the one-county dis- 
trict to slightly less than 1,000 in an 
eight-county district. 

Each of these eighteen districts 
would have a detention home whose 
capacity would range from ten beds 
(in several districts) to twenty-one 
(in the largest district) . The total de- 
tention capacity in the state would be 
240 beds. We arrived at these estimates 
by finding the total estimated juvenile 
delinquency caseload at the end of 
1956 and applying to that figure two 
assumptions which are generally ac- 
knowledged as good practice: (1) that 
not more than 20 per cent of the case- 
load would require secure custody 
pending hearing, and (2) that average 
length of detention would not exceed 
fifteen days. The estimated caseload 
included a calculation of the increased 
number of cases resulting from better 
services and from the raising of the 
juvenile age limit to eighteen. 


Personnel in Each District Court 


The main elements in each family 
court would be the court proper, the 


family court services, and the district 
advisory committee. 

The court proper would consist of 
the judge, the clerk of the court (who 
must docket cases for hearing in a 
way that will help the judge cover his 
district effectively), and clerical per- 
sonnel responsible to the judge (the 
court reporter, for instance). 

Court services are of two kinds— 
social (which includes intake, diag- 
nosis, and treatment), and detention. 
Each district would have a district 
supervisor of family court services, 
with responsibility for both probation 
and detention services; one or more 
case supervisors; a staff of professional 
court service employees; a collections 
clerk; and other necessary clerical 
staff. The number of persons needed 
in each category in each district was 
suggested according to the kind and 
number of cases in the predicted 
caseload and the relative size of the 
district. 

Each detention home would have 
a superintendent plus the number 
and kind of staff necessary to the 
home’s capacity. 

The district advisory committee 
would be made up of outstanding 
citizens representing the various coun- 
ties in the district. 


Estimated Cost 


Annual costs were estimated for the 
state office and for each district. The 
estimate included payroll, travel and 
other expenses, and detention costs. 

State office operating costs were 
placed at $75,000. District costs ranged 
from $86,000 to $208,500. Total esti- 
mated expense for the entire state sys- 
tem was $2,719,500. 

This total would not be a net in- 
crease over present expenditures in 
North Carolina. This we can be sure 
of, even though present costs cannot 
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be precisely calculated—scattered as 
they are through the state’s superior 
and inferior courts, its counties and 
municipalities, the departments of 
public welfare, county and city jails, 
the state probation department, and 
the state prison system. (In the fiscal 
year ending June 30, 1956, 759 young- 
sters sixteen and seventeen years old 
were committed to state prisons.) 

We can however compare costs in 
other ways. For one thing, the North 
Carolina share of the national crime 
bill is about $120 a year per capita— 
- 190 times as much as the proposed 
family court system, which would cost 
each person 63¢ a year. This being 
the case, the family court system 
would have to save only one child 
out of every 190 headed for a career 
of crime in order to balance its books. 
But the family court would not only 
break even financially. An adequate 
family court system would cut the 
state’s high rate of child commitments 
to training schools and (for sixteen- 
and seventeen-year-olds) to state pris- 
ons, and thereby save the state’s 
money. (Good institutional care costs 
the state $1,100 a year per child, but 
good treatment services at home cost 
only about $150 a year per child.) 


The Six-year Schedule 

No detailed plan for a statewide 
system of family courts had ever been 
outlined before, so there were no 
ready-made precedents to follow. The 
plan involves numerous legislative 
changes and readjustments in the 
state’s entire court system. It requires 
finding and appointing many dedi- 
cated people to new posts—Family 
Court Services commissioners who be- 
lieve in the family court; judges 
trained to use the diagnostic and 
treatment tools which will be at their 
command; hundreds of men and wom- 
en of proved competence for the state 
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office and the district court services. It 
means planning and building a com- 
plete network of detention homes. 

The NPPA report suggested that 
establishment of the family court sys 
tem be spread over a six-year period~ 
sufficient time to plan and organize 
it carefully and thoughtfully, without 
undue pressure to meet hastily con. 
ceived deadlines. Both the expense 
and the problem of finding enough 
staff make this extended planning 
period necessary. 


The report suggested the following 
objectives for the first two years: 

1. Creation of the Family Court 
Services Commission and appointment 
of its original members. 

2. Creation of the Council of Family 
Court Judges. 

3. Appointment of the state director 
of Family Court Services by the Com- 
mission, and appointment of state 
office and district personnel by the 
Services Commissioner. 

4. Creation of five of the eighteen 
recommended district family courts, 
and appointment of their judges until 
elections for the judgeships are held. 

5. Appointment, by each of the five 
family court judges, of a clerk of 
court and a court reporter. 

6. Provision of operating funds for 
the state office and the five district 
courts—including money for construc: 
tion and maintenance of the five de. 
tention homes. 

7. Legislation raising the juvenile 
age limit in North Carolina to undet 
eighteen, allowing family court and 
present juvenile court judges to trans 
fer certain cases of juveniles sixteen 
and over to criminal courts, and al 
lowing certain adult cases in whic 
the right to trial by jury is not waived 
to go to other courts. 

8. Provision for the state prison 
system to transfer some of its camps 
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nd open institutions to the Board of 
Corrections and Training (which ad- 
ministers juvenile institutions at 
present) during the six-year period re- 
quired for full implementation of the 
family court system. 

During the second two years, six 
additional district family courts and 
heir services would be created; in the 
lst two-year span, the remaining 
even courts would come into being. 
Thus, by the end of the sixth year 
there would be a full complement of 
tighteen district family courts oper- 
iting under a unified state system in 
wery corner of the state, regardless 
of how remote, how sparsely pop- 
wlated, or how economically handi- 
apped it is. 

The staff believes that creating five 
ully staffed and financed district fam- 
ly courts during the first biennium is 
ar better than creating all eighteen 
ind then scrambling to build up the 
requisite staff for each. Unless each 
court has the right number of staff of 
wood quality, it will fail to solve the 
woblems resulting from weaknesses 
n the present system. The recom- 
nendations for the family court will 
wovide the minimum—not the max- 
imum—in court service; for that reason 
it is essential that each court have 
il personnel estimated as necessary. 

The five districts created first should 
te chosen for their representative, 
varying economic and geographic con- 
ditions, so that lessons learned from 
them can be applied to other districts. 
However, the report suggested that 
the first five should not include coun- 
ies in which a special domestic rela- 
tions court is already handling the 
geat majority of children’s and fam- 
ily cases. 

The survey was completed during 
state prison the 1957 North Carolina legislative 
f its camp§ sion, and bills to create the system 
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of family courts were introduced. It 
would have been too much to expect 
passage of such far-reaching legisla 
tion without considerable advance 
preparation. In any event, the bills 
were heard in committee but were 
not voted on by the General Assembly. 

NPPA’s conviction of the value and 
the possibility of a statewide system 
of family courts is summed up in this 
statement, made by the Governor's 
Youth Service Commission when it 
transmitted the report to Governor 
Hodges: 

We reaffirm our belief that a statewide 
system of family courts would prove the 
solution of many of our inequities and 
provide the framework within which bet- 
ter and equal protection, correction, and 
rehabilitation of children and families in 
need of court services can be assured. 

This concept of court organization and 
specialized service throughout an entire 
state represents a bold but practical ap- 
proach to the problem. Upon adoption, it 
will be the first major advance in the ad- 
ministration of justice in this country 
since 1899, when the first juvenile court 
was established.® 

Any state planning to make this 
“first major advance” by planning a 
statewide family court system should 
keep these two points in mind: 

1. A comprehensive study along the 
lines of the North Carolina survey 
should be the first step. The require- 
ments for a family court system—the 
number of courts needed, their logical 
location, their number and kind of 
personnel, and the estimated cost— 
can be fairly well determined by such 
a study. 

2. Creation of a state family court 
system would take several years in any 
state. But it is possible to create it 
systematically by regions as funds and 
personnel are available. 


8A System of Family Courts for North 
Carolina, NPPA, 1957, p. 4. 





Developments in Correctional Law 


SoL RUBIN 
Counsel, National Probation and Parole Association 


HIS article, continuing the series 
i annually, covers legis- 
lation enacted in 1958 (unless other- 
wise indicated), and recent appellate 
court decisions of general interest. Use 
of the library of the Association of 
the Bar of the City of New York is 
gratefully acknowledged. 

Juvenile Court Jurisdiction 

Most juvenile court laws give the 
court exclusive original jurisdiction 
but provide that children of a spec- 
ified age who have committed certain 
acts may be transferred for criminal 
proceeding. The Standard Family 
Court Act and the Standard Juvenile 
Court Act allow the transfer of chil- 
dren sixteen or over where the offense 
would be a felony if committed by an 
adult. Minnesota law provides that 
the juvenile court may in its discre- 
tion transfer to criminal court the 
case of any alleged delinquent twelve 
years or older. In the case of a boy 
who had killed his father, a juvenile 
court transferred the boy after a 
hearing at which the mother was not 
present and about which she had not 
been notified. The Supreme Court of 
Minnesota held the transfer void, de- 
claring that “the intent of the legis- 
lature was clearly to require proceed- 
ings under the Juvenile Court Act 
prior to a proceeding in the district 
court.” And in such a hearing, it said, 
notice to the parent was a jurisdic- 
tional requirement. —State ex rel. 
Knutson v. Jackson (1957), 249 Minn. 
246, 82 N.W. 2d 234. 

In the same case the court also 
passed on an inevitable jurisdictional 


question which has been decided in 
most states. Is the juvenile court's 
jurisdiction limited by a constitu- 
tional provision giving the district 
court original jurisdiction over all 
criminal matters for which punish. 
ment may exceed three months’ im- 
prisonment or a fine of $100? To this 
the court said (citing an earlier Min- 
nesota case), “In our opinion the 
Juvenile Court Act does not deprive 
the district court of its criminal juris 
diction,” and “the delinquency charge 
is not intended as a proceeding to 
punish for a crime.” 

Traffic jurisdiction in juvenile and 
family courts has in recent years been 
the subject of considerable debate and 
disagreement. Most juvenile court 
laws give exclusive jurisdiction to the 
juvenile courts. This would include 
traffic cases, but the law is not always 
observed as to these cases, and juvenile 
traffic offenders are frequently dealt 
with in the traffic court. Jurisdiction 
over juvenile traffic violations was 
dealt with in 1957 enactments in 
Georgia (Ch. 472), Massachusetts (Ch. 


194), and Wisconsin (Ch. 416). Geor-f 


gia specifically protects the jurisdic 
tion of special traffic courts over chil- 
dren sixteen years of age or older (in 
any county that adopts the act); Massa 
chusetts authorizes a fine (not other- 
wise allowed in juvenile court) ; Wis 
consin stiffens provisions for suspet 
sion and revocation of a child’s license 


or permit to drive. In 1958 the Ken 


tucky legislature (by Ch. 104) e& 


cluded from juvenile court jurisdicf 


tion moving motor vehicle offenses; 
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and in Mississippi (S.B. 2040) the 
justice of the peace or municipal court 
may take jurisdiction in juvenile traf- 
fic cases, except that the youth court 
(juvenile court) may take jurisdiction 
of habitual offenders. The Standard 
Family Court Act gives that court 
exclusive jurisdiction; it permits a 


aw 























ded in 
court’s 









































































































































































































ystitu- } fine, and suspension or revocation of 
district | permission to drive. It also authorizes 
ver all } special procedures such as those de- 
punish: } veloped in specialized traffic courts. 
hs’ im- ; 
To this Juvenile Court Procedure 
er Min- The right to counsel in juvenile 
on the} court and procedures to be used in 
deprive } supporting it have been more clearly 
al juris f established as a result of recent ap- 
y charge f pellate court decisions. (See “Legisla- 
ding tof tion and Court Decisions, 1957,” 
NPPA Journal, April, 1958, pp. 171- 
rile and | 172.) Should the child (as well as the 
ars been} parent) be advised of his right to 
yate and} counsel? A boy of seventeen was ad- 
e court} judged delinquent and committed to 
n to the} the training school. His mother, but 
include} not the boy himself, had been advised 
yt always} of the right to counsel. Said the U.S. 
juvenile Court of Appeals, District of Colum- 
tly dealt bia circuit: 
‘isdiction> The juvenile does not appear to have 
ons was} been advised of his right to counsel, as one 
nents in} of seventeen years must be advised, even if 
setts (Ch.} we assume, arguendo, that the mother was 
6). Geor-} 80 advised and made an intelligent and 
jurisdic} competent waiver. Obviously not all 
over chil} Minors are capable of making a waiver. 
«| Where the court finds for any reason the 
older (inf . . : 
minor is not capable of a waiver the parent 
t); Massa may so waive provided the court also finds 
Lot other: there is no conflict of interest between 
rt); Wish them, and of course the waiver by the 
r suspelf parent must be an intelligent, knowing act. 
d’s licensefp.... Any preliminary waiver of counsel 
the Kemp [at preliminary conference] either by par- 
104) exf ‘nt or minor should be confirmed by the 
| jurisdic judge in open court and on the record. . . . 
- offenses The record does not show that the judge 





advised [the minor] of the right. Advis- 
ing the parent of a seventeen-year-old 
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minor through a court attendant outside 
court does not meet the requirement that 
the juvenile must be advised by the court 
of his right to counsel.—McBride v. Jacobs 
(1957), 247 F. 2d 595. 


Very few juvenile court laws spe- 
cifically establish the right to counsel; 
the New Hampshire law is one that 
does not. Its law specifies hearings “in 
an informal manner,” and it says that 
“no one shall attend such hearing 
unless his presence is necessary either 
as parent, party or witness, or in the 
opinion of the court, in the interest 
of justice.” Nevertheless, the New 
Hampshire Supreme Court held that 
the judge may not deny the right to 
counsel to parents and children before 
the court: 


A concomitant of an opportunity to be 
heard in support of or in defense of a 
claim is the right to the assistance of coun- 
sel.... A finding of juvenile delinquency 
may result in a child’s commitment... . 
The custodial rights of parents may be 
affected. ... The right of a hearing upon 
the petition, even though informally con- 
ducted, implies the right to the assistance of 
counsel in order that the parent or party 
may be fairly and intelligently heard. 
Specific provision is made for the inspec- 
tion of records by the “authorized repre- 
sentative of the person concerned,” which 
must be deemed to include counsel. The 
right would be of little value if it were 
intended that counsel should be excluded 
from the proceedings. The worthwhile ob- 
jectives of the juvenile courts can be ac- 
complished without prohibiting the child 
or the parent from obtaining the right to 
counsel.—In re Poulin (1957), 100 N.H. 
458, 129 A. 2d 672. 


The new Standard Family Court 
Act recommends a specific statutory 
provision that parents must be in- 
formed of their right to counsel (see 
Section 19). 

An Alabama decision passed on the 
question of the circumstances under 
which the child must be present at a 
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hearing and those under which the 
court may dispense with the child’s 
presence. The petition alleged delin- 
quency of a thirteen-year-old girl, and 
a hearing was held at which the child 
was not present. The court adjudi- 
cated the child a ward of the state 
and committed her to the state train- 
ing school. The Alabama Supreme 
Court held the disposition void. The 
statute requires that a summons be 
issued “requiring the child to appear 
before the court” and that the parent, 
guardian, or person having custody of 
‘the child “appear with the child, at 
such time and place as may be stated 
in the summons.” Stated the court, 
“Nowhere in the section is there any 
provision that the child’s personal 
presence is not required.... In this 
situation the court was without au- 
thority to adjudge her a ward of the 
state.” Weiss v. Ussery (1957), 265 
Ala. 510, 92 So. 2d 916. 

Among the special protections pro- 
vided in juvenile courts and not in 
criminal courts are those governing 
the nature and privacy of records. The 
New Jersey Superior Court recently 
dealt with the use of fingerprints in 
the juvenile court. An indictment 
for murder against a child of fourteen 
was dismissed, and the charge was re- 
ferred to the juvenile court. When the 
boy was arrested his fingerprints were 
taken. In the juvenile court he then 
sought an order directing that the 
fingerprints be turned over to the 
juvenile court to be destroyed. The 
Superior Court held that the juvenile 
court had the authority to issue the 
order: 


The statute provides for fingerprints to 
be taken upon the arrest of a person 
charged with an indictable offense. Since 
this plaintiff, because of his age, could not 
be charged with an indictable offense, 


Sot RUBIN 


there was no right, much less a duty, to 
take his fingerprints. . . . While the Ju. 
venile and Domestic Relations Court Act 
does not state specifically that the court has 
the necessary jurisdiction to require the 
cancellation of fingerprints, I am satisfied 
it does have the power and authority, 
There should be nothing in the court act 
relative to destroying fingerprints of juve 
niles as there is no provision for the tak- 
ing of fingerprints in the first place— 
Oberg v. Dept. of Law and Public Safety 
(1956), 41 N.J. Super. 256, 124 A. 2d 
618. 

Juvenile court law provisions pro 
tecting the privacy of records are in 
the interest of both the community 
and the child. How are these interests 
served when, after an adjudication in 
juvenile court, an individual appears 
before a criminal court for sentence 
for crime? In such a case in Pennsyl 
vania, the Superior Court held that 
the criminal court should have acces 
to the juvenile court record. The 
juvenile court law provides that “the 
disposition of a child or any evidence 
given in a juvenile court shall not be 
admissible as evidence against the 
child in any case or proceeding in any 
other court.” The Superior Court held 
that it was not error to bring the 
juvenile court record to the attention 
of the sentencing judge. The quoted 
prohibition in the act was held to 
have no application, the judge being 


“entitled to all of the material facts} 


to inform him as to what kind of an 
offender he was dealing with to assist 
him in determining the appropriate 
remedy.” The court quoted an earlier 
Pennsylvania case which held that “a 
sentencing judge ...cannot with jus 
tice to... the public ignore com 
pletely the boy’s conduct during the 
time he was within the age of the 
juvenile court law.”—Com. ex ttl 
Hendrickson v. Myers, Warden (1956) 
182 Pa. Super. 169, 126 A. 2d 485. 
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Juvenile Court Organization 


The 1957 Nebraska legislature pro- 
posed an amendment to the state 
constitution authorizing the legisla- 
ture to establish a separate juvenile 
court. The amendment was on the 
ballot at the November, 1958 election 
and was adopted. It directs that the 
state be divided into juvenile court 
judicial districts corresponding to dis- 
trict court judicial districts. The legis- 
lature may alter them, except that 
once established the districts are fixed 
unless the people of the district ap- 
prove the legislative revision. Unfor- 
tunately the newly adopted section 
does not refer to family courts. The 
Standard Family Court Act contains 
a model constitutional provision of a 
much more comprehensive kind (see 
Appendix, p. 159). The 1949 Stand- 
ard Juvenile Court Act constitutional 
provision was almost identical and 
the 1959 Standard Juvenile Court Act 
provision will be the same as the 
Standard Family Court Act provision. 


Curfew 


Curfew is one of the popular “cures” 
for juvenile delinquency. It has been 
imposed in some municipalities, and 
some appellate courts have reviewed 
the legislation. Recently, a California 
court considered one of these ordin- 


ances and invalidated it. Said the 
court, “A municipality under its in- 
herent police power may enact legis- 
lation which may interfere with the 
personal liberties of its citizens... 
where the general welfare, public 
health and safety demand such enact- 
ment; but this rule is always subject 
to the rule of reasonableness in rela- 
tion to the objects to be obtained.” 
The court interpreted the statute’s 
exceptions to the curfew to apply only 
to activities for which the minor’s 


} presence was required, and pointed 
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out that since a minor’s presence at 
such legitimate activities as church, 
a football game, or a school dance is 
voluntary rather than required, the or- 
dinance would forbid it. In attempting 
to make unlawful many entirely law- 
ful activities, the ordinance was held 
void.—Alves v. Justice Court of Chico 
Judicial District (1957), 148 C.A. 2d 
419, 306 P. 2d 601. The court cited 
a California case upholding an ordin- 
ance that prohibited a minor “who 
remains, or loiters” on a public street 
or a public place, but did not restrict 
minors on streets while going to or 
from some particular place. 

Another recent curfew ordinance 
was reviewed in Texas by the Court of 
Criminal Appeals. The ordinance pro- 
vided that it was “unlawful for any 
person to loaf or loiter within 250 
feet of any school, public or private, 
or within 250 feet of any public build- 
ing.” The ordinance was held to be 
void.—Ex parte Mittelstaedt (1957), 
297 S.W. 2d 153. 


Juvenile Detention Institutions 

Few states require the development 
of juvenile detention facilities in ac- 
cordance with a statewide plan. Geor- 
gia has enacted a State Detention 
Homes Act, calling for a statewide 
plan to be administered by the state 
board of probation. The board is em- 
powered to construct or expand deten- 
tion homes in areas where such facil- 
ities are not now available or ade- 
quate, and to do so “in widely 
separated areas so that as much of 
the general area of the state as is 
feasible may utilize such facilities.” 
The act declares that the selection of 
a site should also be governed by such 
factors as the availability of medical 
resources, staff members, community 
cooperation, and healthful surround- 
ings. The board is authorized to set 
structural standards, and some of these 
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are written into the act. The act 
specifies that each detention home 
shall have a superintendent and main- 
tenance personnel, and authorizes the 
board to employ professional assist- 
ance. It calls for complete physical 
examination of all children admitted, 
medical treatment, and a program of 
education and training. It requires 
separate facilities for white and 
colored, for boys and girls—Ch. 309. 

Maryland has established a State 
Children’s Center within the State 
Department of Public Welfare for the 
detention and study of children ad- 
judged delinquent. The act provides 
for an advisory board appointed by 
the governor. The Center may keep a 
child up to thirty days; it is respon- 
sible for providing care and study of 
the child during detention and for 
making a recommendation to the 
court when the child is returned to it. 
The local county is chargeable with 
half the per capita cost of care.— 
Ch. 77. Under the Department's long- 
range plan, the Center will offer diag- 
nostic services to children from all 
parts of the state; detention of chil- 
dren prior to court hearing and not 
adjudged delinquent remains a local 
responsibility. The Department is 
planning a statewide detention pro- 
gram, by regions, to supplement what 
is now available for detention prior to 
court hearing and to establish deten- 
tion homes in other areas where the 
only available facilities are jails, in- 
firmaries, etc. 


Probation Procedure 

The use of a restitution order as a 
condition of probation varies mark- 
edly in practice from court to court. 
The Supreme Court of Michigan has 
rendered a decision carefully distin- 
guishing between kinds of restitution 
orders. The defendant had pleaded 
guilty to unlawfully leaving the scene 


Sot RuBIN 


of an accident. Probation was granted 
on condition (among others) that 
“probationer shall make restitution 
..-Of $1,244.48 in one year.” This 
amount represented the cost of hos- 
pital and doctor bills to two persons 
injured in the accident. The order 
was issued by the judge on the day 
of sentence with the following words: 
“They, as well as I, recognized that 
there was little likelihood of being 
able to collect a judgment against this 
boy, if they got one, to compensate 
them for their damages, so I put him 
on probation and ordered him to pay 
these people the $1,244 within a 
year.” The statute permitted a resti- 
tution order “as the circumstances 
of the case may warrant, or as in [the 
court’s] judgment may be meet and 
proper.” The defendant failed to 
make any restitution and probation 
was accordingly revoked. 

On review, the Supreme Court of 
the state held a restitution order to 
be proper in such cases as embezzle- 
ment where the order requires restora- 
tion of embezzled funds; or where 
money has been obtained by false 
pretences. But it said of this case: 

This involves what are presumably un- 
liquidated damages, arising out of what 
we normally call an automobile accident. 
... [In People v. Good] we squarely held 
that it was not a deprivation of due process 
of law to deny defendant a hearing on the 
question of the amount of “damages” to 
be imposed. . . . Yet there was in the Good 
case the circumstances that injuries to the 
deceased apparently arose out of the very 
crime for which the defendant was con- 
victed, namely, felonious homicide. But 
here the act of which the defendant was 
convicted was not that of striking but that 
of leaving. The appellee, it is true, tells us 
that it is all a part of the same general set 
of circumstances, the same series of re- 
lated acts. But is that enough, that they 
are all part of the same general set of cir- 
cumstances? We are here dealing with the 
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liberty of a citizen. Criminal charges must 
be specific, and proved beyond a reason- 
able doubt. Even in a department store, 
something just as good won’t do. Here the 
criminal has been convicted of one charge, 
but his freedom from incarceration ((i.e., 
his condition of probation) is related to 
another act, precedent in time, with re- 
spect to which neither criminal charges 
nor civil complaint has been made. This is 
to import a dangerous concept into the 
affairs of the citizen. A host of questions 
arise. What is the ambit of defendant’s 
liability? How far back, in point of time, 
will we draw the line of demarcation be- 
tween the included events and those ex- 
cluded, exacting compensation with respect 
to the former, ignoring or forgiving it as 
to the latter? ... 

The fundamental question presented is 
as to the scope of the “restitution” that 
may be ordered. 


The court quoted from the dissent 
in the Good case: 


The condition of the probation order 
that defendant make restitution in the sum 
of $385 was in the nature of damages, was 
without statutory authorization, beyond 
the inherent power of the court, and void. 
Restitution, in whole or in part, to the 
person or persons injured or defrauded can 
be had by restoring something to the prop- 
er owner in reparation for injury accom- 
plished by criminal act but does not im- 
port power to assess civil damages as a 
condition of probation in a case of negli- 
gent homicide. In what respect does the 
assessment bear relation to restitution, in 
whole or in part, to the person killed? 
None whatever. 


It continued: 


Modern reparation involves a money 
transfer and we call it damages. It is not 
restitution unless there has in truth been 
a restoration of the thing taken or its 
value. . . . Whatever may be one’s con- 
clusion as to some uses of the words, 
which may be interchangeable, the differ- 
ence between them, as to the constitutional 
rights of a defendant in a criminal case 
such as we here consider, is the difference 
between due process of law and lack there- 


of. For when we order the criminal to 
return that which a jury found he took, 
we do so after a trial both as to the ques- 
tion of liability (who took the funds?) 
and the extent thereof (how much was 
taken?). But when we order a criminal 
defendant to pay the hospital bill of a 
third person injured in an automobile ac- 
cident, we have no trial upon the issue of 
his civil liability, nor the extent thereof.— 
People v. Becker (1957), 349 Mich. 476, 
84 N.W. 2d 833. 


A court may not impose, by a con- 
dition of probation, a penalty in ex- 
cess of that authorized by statute. The 
Vehicle Code in California authorized 
suspension of a license to drive for 
not more than one year. The court, in 
granting probation on a conviction of 
feloniously taking a vehicle without 
the owner’s consent, may not require 
as a condition of probation that the 
defendant refrain from operating a 
motor vehicle for more than one year. 
—People v. Williams (1956), 144 C.A. 
2d 144, 300 P. 2d 734. 


By Act of Congress, the federal 
courts may provide that a defendant 
be confined in a “jail-type institution 
or a treatment institution” for not 
over six months with the remainder 
of the sentence suspended and the 
defendant then placed on probation. 
—Pub. L. 85-741. The Standard Pro- 
bation and Parole Act disapproves 
such a statute. 


Probation Service 


A new act in New Jersey authorizes 
any two or more contiguous judicial 
districts to form an interdistrict pro- 
bation department at the discretion of 
a majority of the district judges of 
the districts. When organized, the de- 
partment shall have as its administra- 
tive head a chief probation officer 
appointed by the judges. The judges 
may appoint other probation officers; 
the chief probation officer appoints 
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administrative and clerical employees. 
—Ch. 35. 

The statewide probation act in 
Georgia has been strengthened by (1) 
an increase in salary and change in 
title for the director of probation 
(who formerly carried the title of 
chief probation supervisor); and (2) 
creation of the office of assistant direc- 
tor of probation.—Ch. 26. 


Sentencing in the United States 
Courts 


The federal judiciary and federal 
correctional officials have paid con- 
siderable attention in recent years to 
the chronic problem of disparity in 
sentencing. Fortunately neither the 
discussion nor the one law enacted in 
1958 isolated “disparity” from other 
aspects of sentencing; uniformity was 
not considered of such overweening 
importance that it is to be achieved 


without regard to other objectives of 
sentencing. Public Law 85-752 author- 
izes institutes and joint councils on 
sentencing under the auspices of the 
Judicial Conference of the United 
States, at which district judges, U.S. 


attorneys, and other Department 
of Justice officials would discuss sen- 
tencing and formulate its objec- 
tives, policies, standards, and criteria. 
Either the attorney general or the 
chief judge of any circuit can request 
the convening of an institute or coun- 
cil. In addition, district judges and 
Department of Justice officials, or the 
attorney general, may invite to the 
institutes specialists in sentencing 
methods, criminologists, psychiatrists, 
penologists, and others. 

The institutes may include but are 
not limited to “the development of 
standards for the content and utiliza- 
tion of presentence reports; the estab- 
lishment of factors to be used in 
selecting cases for special study and 


observation in prescribed diagnostic 
clinics; the determination of the im- 
portance of psychiatric, emotional, 
sociological and physiological factors 
involved in crime and their bearing 
upon sentences; the discussion of 
special sentencing problems in un- 
usual cases such as treason, violation 
of public trust, subversion, or involv- 
ing abnormal sex behavior, addiction 
to drugs or alcohol and mental or 
physical handicaps; the formulation 
of sentencing principles and criteria 
which will assist in promoting the 
equitable administration of the crim- 
inal laws of the United States.” 

The same act permits temporary 
commitment (of not more than three 
months, which may be extended to 
three months more) for study prior 
to sentence. Upon the return of the 
prisoner the court may place him on 
probation or fix any term of commit- 
ment. The act provides that the orig- 
inal commitment for study shall be 
deemed to be for the maximum 
sentence of imprisonment prescribed 
by law; the maximum sentence can be 
reduced at the time of sentencing. 
The provision is peculiar in the light 
of the purpose of the statute—to ob- 
tain a study prior to sentence. 


Under the previous law, a prisoner 
was eligible for parole when he had 
séfved one-third of his term. Under 
the new act the court may fix parole 
eligibility at less than one-third or it 
may declare the prisoner eligible at 
the parole board’s complete discre- 
tion; or if parole eligibility is not 
specified in either of these ways by 
the court, it is fixed at one-third, as 
before. 

The act also extends the applica- 
tion of the Federal Youth Corrections 
Act to any defendant under twenty- 
six at the time of conviction. 
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Sentencing Sex Offenders 

Laws which package in one neat 
bundle all the problems of dealing 
with sex offenders continue to encoun- 
ter realities that undo the package and 
point up the illusion of trying to deal 
with sex offenders as a homogeneous 
group. The belief that a package can 
be made seems to rely on two assump- 
tions, neither of them valid; taken 
together they lead to further contra- 
dictions. One false assumption is that 
sex offenders as a group call for cor- 
rectional treatment that differs from 
other offenders’, and the other is that 
we have created the special resources 
to deal with them. The result of these 
assumptions is that laws on sex of- 
fenders have unsuccessfully attempted 
to define this separate group, pro- 
ducing all sorts of definitions which 
are ultimately based on opinion, not 
on scientific knowledge. Practically 
every state whose law requires special 
treatment for sex offenders is involved 
in a legal fiction, because the treat- 
ment called for by the law does not 
exist in the state’s correctional sys- 
tem. Sex offenders in these states are 
often committed, after civil or crimi- 
nal proceeding, to the same penal in- 
stitutions as other offenders. 

Various appellate courts have re- 
viewed these laws and have come to 
different conclusions about the situa- 
tion. 

The Michigan Supreme Court had 
the question before it in In re Maddox 
(1957), 351 Mich. 358, 88 N.W. 2d 
470. In a civil proceeding the defend- 
ant was committed as a criminal 
sexual psychopath to the Ionia State 
Hospital. Several months after the 
commitment he was transferred to the 
state prison. There he was under a 
prison discipline and routine the 
same as that imposed on prisoners 
sentenced under the criminal code, 


except that he, like other similarly 
committed prisoners, was never al- 
lowed outsidg the prison walls and 
at long intervals was seen in brief 
visits by doctors from Ionia. Although 
four psychiatrists testified that incar- 
ceration sometimes helped obdurate 
criminal sexual psychopaths to be- 
come more ready to accept the treat- 
ment offered by Ionia State Hospital, 
to which they might be returned, it 
was plain that the medical superin- 
tendent of Ionia assumed no respon- 
sibility for the care or treatment of 
defendants transferred to the prison. 
The Michigan Supreme Court said, 
commenting on the testimony on this 
point, “In effect, the doctors’ testi- 
mony really stated that incarceration 
in prison under prison conditions was 
a medical prescription for the type of 
problems which defendant had been 
found to have.” It referred to previous 
laws and Supreme Court rulings on 
their constitutionality, up to the 
present situation in which the sexual 
psychopath statute is civil rather than 
criminal and is deemed valid. The 
court said: 

We are faced by a record which shows 
that a person committed under this remed- 
ial and corrective legislation for hospitali- 
zation and treatment is, in fact, serving 
potentially a life sentence in our biggest 
state priscn, treated in all respects similarly 
to other criminals therein confined. As far 
as the record before us discloses, this pris- 
oner has never been tried and convicted of 
any crime. He certainly is not held in 
prison as a result of criminal conviction. 
Although the statute under which he was 
subjected to civil commitment required a 
petition charging him with criminal acts, 
it permits commitment where “it shall ap- 
pear that such person is a criminal sexual 
psychopathic person.” In short, it allows 
for commitment on medical diagnosis, 
without any finding of guilt or commission 
of any crime. We are confronted here by 
a record that plainly shows that a life sen- 
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tence in State prison, based solely on medi- 
cal diagnosis, can result from the adminis- 
trative interpretations placed upon the act. 
And this without the person concerned 
ever having been found guilty of any 
crime. 


We reject any such interpretation of the 
statute. We believe that incarceration in 
the State prison of Southern Michigan 
cannot constitutionally be based upon 
either medical diagnosis at a civil com- 
mitment proceedings, or administrative de- 
cision of the State hospital commission 
after civil commitment. This court holds 
that incarceration in a penitentiary de- 
signed and used for the confinement of 
convicted criminals is not a prescription 
available upon medical diagnosis and 
order to an administrative branch of gov- 
ernment. Such confinement can only be or- 
dered by a duly constituted court after 
trial conducted in accordance with the 
guarantees pertaining to individual liberty 
contained in the Constitution of this State 
and this nation. This prisoner has been 
denied the constitutional rights guaran- 
teed Michigan citizens prior to sentence as 
a criminal offender. Const. (1908), art. 2, 
§§13, 19. This prisoner has been denied 
the due process of law pertaining to crim- 
inal trial to which he was entitled before 
penitentiary sentence or confinement. 
United States Constitution, Am. 14. 


While what we have said decides the 
constitutional issue posed by this case, we 
note that the violations of defendant’s con- 
stitutional rights may well have had an 
important practical effect upon his treat- 
ment and rehabilitation also. Defendant 
was committed because of a petition alleg- 
ing criminal offenses and a medical diag- 
nosis of a state or condition of sexual 
psychopathy. The record, however, makes 
clear that he was transferred from Ionia 
State hospital to the State prison of South- 
ern Michigan largely because he was “ad- 
amant” in refusing to admit the sex of- 
fenses with which he had been charged. 
The State psychiatrist in charge of his 
case, who recommended against his return 
to Ionia, indicated clearly in his testimony 
that defendant’s refusal to admit his guilt 
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constituted a major part of the reason for 
his being held at the State prison of South- 
ern Michigan. 


After reviewing the evidence, the 
court declared: 


It is obvious from the above that the 
practical result in this case is that defend- 
ant is now held in this State’s principal 
prison for the confinement of criminal 
offenders largely because he refuses to ad- 
mit that he is guilty of certain sex crimes 
with which he was charged before Detroit’s 
recorder’s court, but of which he has never 
been found guilty either by plea or trial. 
In short, defendant on this record is shown 
to be confined in a penitentiary largely be- 
cause certain police officers and certain 
doctors believe that he was guilty of crim- 
inal offenses to which he has never ad- 
mitted, and as to which he has been 
denied a jury trial. In the event that de- 
fendant were actually innocent of the of- 
fenses charged (and on this record we 
have no right to presume the contrary), 
his right to proper medical treatment 
would have been as badly violated by his 
imprisonment as his constitutional rights, 


The order of assignment to the state 
prison was declared void. 


A different outcome was arrived at 
by the District Court of Appeals in 
California, in People v. Levy (1957), 
151 C.A. 2d 460, 311 P. 2d 897. The 
defendant was committed under the 
civil sexual psychopath act to the De- 
partment of Mental Hygiene for place- 
ment in the Atascadero State Hospital. 
The procedure was essentially the 
same as that in the Michigan case 
above. Seventeen months after the 
commitment the medical director 
found the defendant had not recov- 
ered and was still a menace to the 
health and safety of others. In accord- 
ance with the statute another hearing 
was held in the Superior Court, which 
concluded that the defendant “would 
not be benefited by further hospitali- 
zation,’ found that he was “‘still a 
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menace to the health and safety of 
others” and that he was “predisposed 
to the commission of sexual offenses,” 
and committed him “for an indeter- 
minate period to the Department of 
Mental Hygiene, for placement in an 
institutional unit for the treatment of 
sexual psychopaths in a facility of the 
Department of Corrections; namely, 
the California State Prison at San 
Quentin.” 


The California appellate court up- 
held the transfer. It declared that 
there was no violation of the prohibi- 
tion against double jeopardy, since 
the proceeding is civil. As for the fact 
that the defendant in a civil proceed- 
ing found himself in prison, the court 
said: 

The place of commitment and the pos- 
sibility of criminal punishment on the mis- 
demeanor charge does not affect the valid- 
ity of the objectives of the Act, which are 
admittedly proper. The emphasis that ap- 
pellant places on the fact that he was orig- 
inally convicted of a misdemeanor, and 
now finds himself in San Quentin, pos- 
sibly for life, is misplaced. As we have 
already seen, the purpose of the confine- 
ment is to protect society and to try and 
cure the accused. 


In a New Jersey case the court dealt 
with a sex offender committed under a 
criminal statute. The defendant was 
found guilty in 1952 of several sex 
offenses, and when the diagnosis of 
severe psychiatric disturbance was 
given by the New Jersey Diagnostic 
Center he was sentenced for an in- 
determinate period to the state hospi- 
tal at Marlboro. There he was un- 
cooperative, hostile, and assaultive; on 
July 16, 1952, he was transferred to 
Trenton State Hospital. Here he was 
one of seven patients who threatened 
a disturbance and therefore was trans- 
ferred on March 3, 1953, to the state 
prison at Trenton. Parole was denied 
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to him a number of times because his 
condition and attitude continued to 
be bad. The court returned the mat- 
ter for a further hearing, but in es- 
sence upheld the procedure, declaring: 


If a defendant who has been committed 
to a hospital for treatment under the terms 
of the Sex Offender Act makes an affirma- 
tive showing that his transfer to the state 
prison was arbitrary and in conflict with 
the purposes underlying his sentence, he 
may obtain judicial relief by habeas corpus 
or otherwise. . . . When defendants are 
lawfully committed under the statute, the 
Department must thereafter conscientiously 
seek to attain fulfillment of the legislative 
program. 


A dissent held that the state prison 
was not shown to be equipped with 
the “special treatment” facilities 
“needed to fulfill the legislative pol- 
icy of medical- and psycho-therapy.” 
The state prison, the dissent said, is 
not suitable as a corrective mechanism; 
“here we have utter frustration of 
the legislative design.”—State v. Wing- 
ler (1957), 25 N.J. 161, 135 A. 2d 
468. 

The Massachusetts legislature re- 
vised its definition of a “sexually dan- 
gerous person” to read: “any person 
whose misconduct in sexual matters 
indicates a general lack of power to 
control his sexual impulses, as evi- 
denced by repetitive or compulsive 
behavior and other violence or aggres- 
sion by an adult against a victim un- 
der the age of sixteen years, and who 
as a result is likely to attack or other- 
wise inflict injury on the objects of 
his uncontrolled or uncontrollable de- 
sires.’—Ch. 646. The italicized mate- 
rial is new. The act also authorizes a 
sentence of one day to life. (In New 
York, such a sentence was similarly 
made discretionary in 1950 [NPPA 
YEARBOOK, 1950, p. 245]; judges have 
in general preferred not to use it.) 
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Procedure on Parole Revocation 


In Maryland a statute accords the 
parolee “an opportunity to appear be- 
fore the Board” at the hearing for 
violation of parole. The parole board 
denied a petitioner’s request to ap- 
pear before it with his attorney at his 
hearing, although the board did hear 
the parolee’s attorneys twice—on the 
day of the hearing and on a subse- 
quent date, when the attorneys pre- 
sented arguments in support of the 
petitioner’s contention that parole had 
not been violated and submitted a 
written memorandum on the conten- 
tion. The board ruled that the condi- 
tions of parole had been violated and 
ordered the petitioner returned to the 
penitentiary. 

The parolee obtained a writ of 
habeas corpus, alleging that the board 
acted illegally in revoking the parole 
without permitting representation by 
counsel at the meeting, and contend- 
ing that the parole conditions had not 
been violated. The Court of Appeals 
(the highest appellate court in the 
state) cited several authorities to the 
effect that a hearing was required and 
added that the prisoner or parolee had 
the right to be represented by counsel 
employed by him, since that right is 
a necessary ingredient of a fair hear- 
ing. The court added, “We do not 
intimate that the same rule would 
apply in an application for parole.”— 
Warden v. Palumbo (1957), 214 Md. 
407, 135 A. 2d 439. 

The Court of Appeals for the Dis- 
trict of Columbia circuit has also up- 
held the prisoner’s right to counsel on 
a parole revocation hearing, similarly 
basing the ruling not on constitutional 
grounds but on an interpretation of 
the statute, which requires “oppor- 
tunity to appear before the Board.” 


The court said that “appearance in- 
cludes counsel if the prisoner so 
elects”; furthermore, it declared, the 
right must be sustained by informing 
the prisoner of his right to have 
counsel present, and in this case the 
record did not show that that had 
been done. 


The Court of Appeals pointed out 
that the presence of counsel was im- 
portant in this particular case, and 
that the unfairness of the proceeding 
would have been avoided if counsel 
had been present. 


If ever a lawyer was needed, it would 
seem that this appellant needed one. The 
inference is inescapable that appellant, 
under a complete misapprehension as to 
his status as a conditional releasee, failed 
to appreciate the significance of the hear- 
ing before the Examiner or the extent of 
the latter’s authority. Had appellant been 
advised by counsel, at the very least he 
would have been caused to understand the 
nature of the proceedings. Participation by 
counsel might have insured to the Exam- 
iner and hence to the Board, as well as to 
the parolee, that the Board be accurately 
informed of all circumstances before it 
acted. 


The violation was related to corres- 
pondence with an inmate, interpreted 
by the Board as association or attempt- 
ing to associate with persons having a 
criminal background. 


We are prepared to say, whatever else 

the language may mean, it is not legally 
susceptible to the interpretation that the 
sending of the intercepted communication 
constituted an association with improper 
persons. 
In no other respect was there a viola- 
tion or any failure to cooperate, and 
the parolee even had permission to go 
to New York. 


Then, on December 20, a man who re- 
sponded to every summons was arrested 
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while at work. The marshal and several 
deputies delivered him to jail. Denied the 
privilege of returning to his room to pro- 
tect his belongings or even to collect his 
pay, he then penned and forwarded from 
the jail to the court his petition for the 
writ. Had there been counsel at the “hear- 
ing” before the Examiner, much could 
have been said and done to insure the 
Board’s complete understanding of the 
problem. Thus the lack of counsel in this 
setting became critical. We have an abid- 
ing conviction that such lack deprived this 
particular applicant his effective “oppor- 
tunity to appear before the Board.” .. . 
Appearance includes counsel if the prisoner 
so elects. The appellant is entitled to be 
discharged from his confinement.—Moore 


| v. Reid, (1957), 246 F. 2d 654. 


In Delaware another recent case was 
similarly decided (Lockwood v. Rhodes 
[1957], 50 Del. 287, 129 A. 2d 549). 


Capital Punishment 


The movement to abolish the death 
penalty has gathered many supporters; 
newly organized committees are work- 
ing for abolition in several states, and 
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legislatures are holding hearings and 
considering bills. The Delaware legis- 
lature has abolished the death penalty 
(Ch. 347). In Oregon, where a consti- 
tutional amendment is required, aboli- 
tion lost at the November, 1958 elec- 
tion by a very narrow margin. 

But there is also a countermovement 
to increase punishment for offenses 
for which the former penalties, no 
matter how severe, do not achieve the 
goal of deterrence. This is particularly 
evident in drug offenses, for which 
increased penalties have been enacted 
in several states in recent years. Loui- 
siana has reached the ultimate, the 
penalty now being death for certain 
narcotic offenses (Ch. 393); the former 
maximum penalty was ninety-nine 
years. 


Query: if a sanction of ninety-nine 
years does not deter, will the death 
penalty? This is not a demonstration 
of effective legislation; it demonstrates 
only how very angry we are with drug 
pushers. 


We regret that shortage of space prevents us from pub- 
lishing Employment Opportunities notices and book 
reviews scheduled for this issue. x 


The supply of this issue is limited; persons desiring 
extra copies are urged to send their orders to NPPA as 
soon as possible. Price per copy, $1.25. 


The Standard Family Court Act will be issued as a 
64-page booklet at $1 per copy; it will be available 


on April 20.—Ed. 





GENERAL SESSIONS 


Governors’ Night: 
Gov. Foster Furcolo, speaker 


Confidentiality and the Public’s Right to Know: 
Lawrence Spivak, moderator 


State and Federal Responsibility for Combating Delinquency: 
Sen. John E. Fogarty, speaker 


WORSHOPS ON 
PREVENTION, TREATMENT, CONTROL 


dangerous offenders 

parole board problems 

techniques for consultants 

mental health and psychiatry 

juvenile probation and parole 

problems of juvenile detention 

problems of state youth authorities 

training program guides for administrators 

juvenile institutions—individual and group techniques 
adult institutions—counseling and rehabilitation techniques 
job supervision in adult probation and parole 
prevention—schools and social agencies 

problems of judges in adult courts 

records, research, and statistics 

family jurisdiction in the court 

work with resistive families 

juvenile law enforcement 

delinquent defectives 

citizen action 


NATIONAL INSTITUTE 
on CRIME and DELINQUENCY 


May 31 to June 3 
New Ocean House, Swampscott, Mass. 


write to New Ocean House for reservations (prices include 3 meals) 


single rooms $12.50 to $16 
double rooms $11.75 to $16.50 
rooms for three, four, five, six $10.50 to $12 
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